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The West Publishing Company has just 
issued a most beautiful little booklet, giving 
an interesting description of its great estab- 
lishment, and an account of the remarkable 
growth of its business. The success of this 
enterprise is one of the marvels of the nine- 
teenth century. Beginning in 1876 in the 
corner of one little basement room, it is to- 
day, cramped into three and one-half acres of 
floor space, and has acquired within that 
short period the enviable, but well merited, 
distinction of being the largest law-publish- 
ing house in the world. 

But the lawyers of the country are not so 
much interested in the magnitude of this 
company’s business or in the vast number of 
publications which it does or is able to turn 
out, asin the character and value of the 
books which it publishes and offers to the 
profession. Of the making of books there is 
no end, and this is just as true of law books 
as of any other kind of books. Good books 
however, are rare, and their publication is 
always a benefaction. In the law this is 
especially true, the lawyer of the present 
day having to depend more largely on the 
logic of cold type and precedent than ever 
before in the history of the profession. In 
this regard the West Publishing Company 
can, without any stretching of the truth, be 
considered a public benefactor, and is en- 
titled to take very just pride in being the 
discoverer of the greatest and most useful of 
all legal inventions,—the National Reporter 
System and the American Digest System. 
These publications have become absolutely 
indispensable to every American lawyer 
whose practice is of any importance whatever. 

The National Reporter System has unques- 
tionably revolutionized the whole plan of law 
reporting. The old system of reporting by 
local reporters, being generally on their own 
responsibility and at their own convenience, 
had little to recommend it, except to the for- 
tunate reporter himself who had secured a 
private monopoly of a business whose impor- 
tance to the lawyer is equalled only by the 
publication of the session acts of the legis- 





lature itself. Besides being very often inac- 
curate these private reports were generally 
several years behind the decisions. The 
lawyer of the present day who sometimes 
learns to his cost what it isto be a few 
months behind the decisions, finds it hard to 
conceive of sucha situation with any other 
feeling than that of amazement. The Na- 
tional Reporter System started with the 
Northwestern Reporter covering a small 
group of the northwestern states. It was 
some years later until the system was ex- 
tended to embrace the entire country, the 
instant success of the idea encouraging this 
extension more than any other influence. 
This revolutionary idea was simply to report 
the decisions from a group of states in one 
‘‘reporter,’’ thus insuring a sufficient vol- 
ume of matter to make possible the weekly 
publication of ‘‘advance sheets’’ in pamphlet 
form. This also insured a clientele embrac- 
ing the bar of several states, which justified a 
low subscription price. The editorial work 
on this system is its highest recommenda- 
tion. A most efficient corps of law editors 
qualified and trained for this particular field 
of legal work, read, correct and report the 
decisions of the different state courts im- 
mediately upon their receipt, with the proper 
syllabi and head notes. The accuracy and 
clearness of expression which so prominently 
characterizes this work has secured its gen- 
eral recognition in the citations of the courts 
and in the briefs of counsel. Especially is 
this so where the citations are from 
those states where the decisions are 
reported and the syllabi prepared by some 
salaried reporter instead of by the court. 
Indeed, we are willing to hazard the predic- 
tion that the general excellence, convenience 
and economy of this system will, in nota 
long distance in the future, result in its al- 
most universal adoption for citation and 
authority. 

Of the American Digest System little need 
be said either to recommend it or to predict 
itsfuture. Both are absolutely established. 
As we have more than once said, the Century 
Digest and its annual continuations, besides 
being the most stupendous undertaking in 
the whole range of law publishing, are be- 
yond question, the most valuable tools of 
the American lawyer. Thissystem embodies 
the most perfect system of law-digesting 
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ever invented. Its classification of the law 
has received the official indorsement of the 
American Bar Association, which, in 1900, 
recommended its universal adoption for all 
legal indexes and local digests. The ines- 
timable advantages of such a system of di- 
gesting can hardly be fully appreciated by 
any but the busy practitioner. With the 
wide differences and increasing changes, to- 
gether with the delicate modifications and 
constructions by judicial opinion, of the laws 
of the several states, the average lawyer is 
buried and bewildered under the very mass 
of it. To put into his hands such an index to 
all the law of his own state, or better still, of 
all the law of all the states, is like throwing a 
rope toa drowning man. He clutches at it 
with asense of infinite relief and sees the 
expected labor of weeks melt away irto the 
delightful labor of a few hours, and he 
plunges into his adversary with the feeling 
of confidence of a general who knows the 
strength of the enemy’s position as well as 
he does his own. 

We congratulate the West Publishing 
Company on its well merited success, and 
very cordially wish them a continuance of 
favor in the appreciation and patronage of 
the American bar. 








NOTES OF IMPORTANT DECISIONS. 





FACTORS AND BROKERS—RIGHTS OF REAL Es- 
TATE BROKER TO COMMISSION.—The difference 


between ordinary brokers and real estate 
brokers or agents as they are more 
often called, is that the power of A rea] 


estate broker does not generally extend to exe- 
cute a sale, but merely to bring the parties to- 
gether or to negotiate for the contract. Morris 
v. Ruddy, 20 N. J. Eq. 236; Reitenberg v. Main, 
47 Cal. 213. In the matter of compensation, 
therefore, a real estate broker has earned his 
commission, if he is the means of procuring a 
purchaser ready and willing to buy upon terms 
acceptable to the owner. Such was the decision 
in the recent case of Hubachek v. Hazzard, 86 
N. W. Rep. 426, where the Supreme Court of 
Minnesota further held that if the agent is the 
procuring cause, the owner cannot sell at a less 
figure than that named to the agent, thereby es- 
caping liability for the commission. The court 
said: ‘The point which appellants seem to 
insist upon is that, because Clark refused to pay 
$8,250, the agent’s figures, the owner was at lib- 
erty to sell for $8,000, without liability for his 
agent’s commission. But the various decisions 
of this court have established the rule that, if an 





agent is instrumental in bringing togethera pro- 
posed purchaser and seller, the fact that the 
owner himself made the sale would not release 
him from his responsibility to the agent for his 
commission as the procuring cause. While the 
identical question presented here is not raised in 
those cases, yet there can be no distinction for 
the underlying principle is the same. It is im- 
material whether the owner sold at the same 
price or at a lower figure than given to the agent, 
for the agent might still remain the efficient 
cause of bringing the parties fogether. The 
case would present an entirely different aspect if 
the owner had refused to deal with the pur- 
chaser at the time in question, had dropped all 
proceedings connected with it, and afterwards, 
through some other source or from some other 
cause, negotiations were opened anew. In such 
case, the agent would not be the procuring cause 
or instrumental in bringing the parties together. 
Upon this question may be cited Wilkinson v. 
Martin, 8 Car. & P. 1; Murray v. Currie, 7 Car. 
& P. 584; Earp v. Cummins, 54 Pa. 394, 93 Am. 
Dee. 718; Martin v. Silliman, 53 N. Y. 615.” 





INJUNCTIONS—RIGHT TO INJUNCTION WHERE 
THERE IS A REMEDY AT LAW.—It is not a sufli- 
cient defense to an application for injunction that 
the injury threatened is not irreparable or that 
there is a remedy at law. The remedy at law 
must be adequate. In the recent case of Staples 
v. Rossi, 65 Pac. Rep. 67, the Supreme Court of 
Idaho held that an injunction will issue to re- 
strain temporarily an act which will result in 
great damage to the plaintiff, although the injury 
is notirreparable, and notwithstanding that other 
remedies lie in behalf of plaintiff. This case was 
an appeal from an order granting the plaintiffs 
a temporary injunction restraining the defend- 
antsfrom removing from the Golden Group placer- 
mining claim logs cut by the defendants from 
trees growing thereon, which logs are now banked 
upon the Middle Boise river, upon said mining 
claim. It is contended by the appellants that 
the order granting said injunction was unau- 
thorized, for the reason that the appellants were 
solvent, and that a plain and adequate remedy 
exists in behalf of the respondents, either by 
action of replevin, or by action to recover dam- 
ages for said timber,in the event of plaintiffs 
establishing title to said mining claim. The court, 
however, did not consider these remedies ade- 
quate and granted the injunction. The court said: 
‘We are not in sympathy with the idea that a 
trespasser, notwithstanding that he may be solv- 
ent, may go upon the lands of another and cut 
timber thereon, and that the owner of such 
lands is not, under our statute, entitled to a 
temporary injunction to restrain the removal of 
said timber until the owner can establish his title 
to said land in an action commenced for that pur- 
pose. The inconvenience to the defendant from 
a temporary injunction will be less than would 
be the injury to plaintiff should plaintiff succeed 
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in establishing his right.”” The trend of modern 
decisions and authorities upholds the court in its 
decision of this case. Davis v. Reed, 14 Md. 152; 
Fulton v. Harman, 44 Md. 253; Shipley v. Ritter, 
7 Md. 408, 61 Am. Dec. 371; Smith v. Rock, 59 Vt. 
232, 9 Atl. Rep. 551; De La Croix v. Villere, 11 
La. Ann. 39; Lanier v. Alison (C.C.), 31 Fed. 
Rep. 100; U.S. v. Guglard (C. C.), 79 Fed. Rep. 
23; Smith’s Appeal, 69 Pa. 474; King v. Campbell 
(C. C.), 85 Fed. Rep. 814; Disbrow v. Harwood 
Co. (Sup.), 59 N. Y. Supp. 378; King v. Stuart 
(C. C.), 84 Fed. Rep. 546; Watson v. Sutherland, 
5 Wall. 74, 18 L. Ed. 580; Irwin v. Lewis. 50 Miss. 
368; U.S. v. Parrott, Morr. Min. Rep. 335; 
Boyce’s Exrs. v. Grundy, 3 Pet. 210, 7 L. Ed. 655. 
In Watson y. Sutherland, supra, the court said: “If 
the remedy at law 1s sufficient, equity will not re- 
lieve, but it is not enough that there is a remedy at 
law. It must be plain and adequate, or, in other 
words, as practical and efficient to the ends of 
justice and its prompt administration as the 
remedy in equity.” 





MINING CORPORATIONS—VALUE OF PROPERTY 
TAKEN IN PAYMENT OF CAPITAL STOCK.—In the 
formation of mining corporations one of the most 
difficult questions is the value to be attached to 
the property which is turned over to the company 
by the promoters in payment ofstock. The value 
is entirely problematical. It may be worth mill- 
ions or it may be worth nothing. In the recent 
case of Richardson y. Mining Company, 65 Pac. 
Rep. 74, the Supreme Court of Utah held that 
where property is taken In payment of capital 
stock at the inception of a corporation, the ques- 
tion is, what was the fair estimated cash market 
value of the property at the date of incorpora- 
tion, and not at the time when, through the ex- 
penditure of large sums of money, the property 
lhas been demonstrated to possess no value. Hon- 
esty and good faith are the tests, and when it 
appears that the value of mining property taken 
for capital stock was fixed honestly and in good 
faith, that the owner had title thereto, and that 
the property conveyed to the corporation and 
accepted by itin full payment of the capital stock, 
the courts will not disturb the transaction, and 
parties dealing with the corporation are bound to 
take notice of what lawfully appears in the arti- 
cles of incorporation and in the statutes under 
which it was created. See, also, Transit Co. v. 
Lynch, 55 Pae. Rep. 639; Henderson v. Turngren, 
35 Pac. Rep. 495; Coit v. Amalgamating Co., 119 
U.S. 343, 7 Sup. Ct. Rep. 231; Young v. Iron Co.; 
65 Mich. 111, 31 N. W. Rep. 814. The court in the 
principal case said: 

‘In the organization of a mining corporation 
where the capital stock is to be paid for in prop- 
erty, the statute does not require the prop- 
erty to be accepted at its actual cash 
value, but at its fair estimated cash mar- 
ket value. The fact that the property may 
have been deemed worthless when the corpora- 
tion ceased to operate it is wholly immaterial. 





The question in such a case always is, what was 
the fair estimated cash market value at the time 
of the incorporation and not at some future time, 
when, through large expenditures of money or 
capital, the property has been demonstrated to 
possess no value. If this were otherwise,—if 
stockholders in such a corporation, the moment 
the property, which had, in good faith, been 
deemed of ample value, and taken in full 
payment of their stock, was, by development 
thereof, shown to be worthless, were to be held 
liable to creditors for the value of the stock,—it 
is apprehended that few person, especially those 
of limited means, would be willing to assume the 
risk of developing mines. Fortunately forthe 
mining industry such is notthelaw. The statute 
contemplates no such results. Under its pro- 
visions, as we have seen, incorporators of mining 
corporations are permitted, in the absence of 
fraud, to pay for their stock in property at its 
estimated fair, cash market value, whatever its 
actual cash value may be; and this is so even 
where the property has no ascertainable market 
value. The fixing of such value is a matter of 
opinion. It requires the exercise of judgment; 
and the exercise of judgment for such purposes 
it is clear the legislature left to the incorporators 
where the corporation is organized for mining 
purposes. An opinion thus formed must be one 
honestly entertained, but it is subject to no other 
qualification.” , 








CONTRACTS IN RESTRAINT OF 
TRADE. 

The term public policy received a judi- 
cial definition in Egerton v. Brownlow,! 
where the following language was used: ‘‘By 
public policy is intended that principle of 
the law which holds that no subject can lawe 
fully do that which has a tendency to be in- 
jurious to the public or against the public 
good, which may be termed the policy of the 
law, or public policy in the administration of 
the law.’’ 

The administration of justice being main- 
tained at the expense of the public, no court 
will render its assistance either directly, by 
compelling specific performance, or indi- 
reetly, by'vawarding damages or compensa- 
tion for the breach of a transaction or con- 
tract which, in its object, operation or tend- 
ency is calculated to be prejudicial or 
which might have been injurious to the pub- 
lic welfare. 

Illegality when applied to contracts is an 
element which wholly vitiates the contract 
between the immediate parties, as well as in 


14H. L. Cases, 1235. 
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respect to third persons, and still it isan 
element with which society and the State as 
represented by the courts are more immedi- 
ately concerned than the parties themselves. 
In the case of fraud the wrong is personal 
and may be waived by the injured party ; in 
case of illegality the wrong is done to the 
public in general and the State through its 
judicial officers must control thepenalty. In 
certain instances the illegality is created by 
statute, in all other instances by the common 
law independent of statute. Contracts in 
restraint of trade are pronounced illegal by 
the law, because they conflict with public 
policy. 

The subject of this article is one involved 
in much doubt, which is by no means re- 
moved by the apparent conflicting decisions 
of eminent jurists. 

Among the most ancient rules of the com- 
mon law, we find it laid down that contracts 
which in any degree tended to restrain trade 
are void. In the reign of Henry V., 1415,a 
suit was brought on a bond given by the de- 
fendant, a dyer, not to use the art ofa 
dyer’s craft within the town where the plaint- 
iff resided, for the space of half a year. 
The judge before whom the case was tried 
indignantly denounced the plaintiff for pro- 
curing such a contract and declared, ‘‘if the 
plaintiff were here he should go to prison 
till he paid a fine to the king.’’? 

Again, in Colgate v. Bachelor, decided in 
the reign of Queen Elizabeth, 1601, where a 
bond had been given not to exercise the 
trade of a haberdasher within the cities of 
Canterbury and Rochester for the space of 
four years, the court said: ‘‘That the con- 
dition was against law to prohibit or restrain 
any to use a lawful trade at any time or 
any place.’’? Such contracts were held void 
for the reasons: First, that it was an in- 
jury to the public by being deprived of the 
restricted party’s industry. Second, that it 
was an injury to the party himself;by. being 
precluded from pursuing his occupation. 

For a period of two hundred years the 
rule, above quoted, continued unchanged, 
and through a succession of varying de- 
cisions the principle that contracts in re- 
straint of trade are void has been handed 
down to us, although the early English doc- 


2 Matter of John Dier, Year Book 2, Henry V., pl. 26. 
8 Colgate v. Bachelor, Crown Elizabeth, 872. 





trine and constructions on the subject has 
from time to time been much modified, as it 
was discovered that a doctrine so rigid must 
be injurious to the State itself; not, how- 
ever, that such contracts are any more legal 
now than ata former poriod, but that the 
courts, taking intoconsideration the increase 
of population and trade, the customs and op- 
portunities of the people, construe the term 
differently. During the reign of James I., 
in 1621, the principle was recognized that 
for atime certain, and place certain, and if 
reasonable a person might bind himself not 
touse his trade. This principle was sus- 
tained in the leading case of Mitchell v. 
Reynolds,‘ decided in 1711. 

In the case of Pierce v. Fuller,’ decided in 
1811, an agreement not to run a stage be- 
tween Boston nnd Providence, in opposition 
to plaintiff’s stage, was held to be reasona- 
able and valid. In the case of Horner v. 
Graves,° decided in 1831, the agreement was 
that the defendant, a dentist, would abstain 
from practicing within a radius of one hun- 
dred miles from York, and the court held 
the agreement void on account of its not 
being a reasonable restraint. In Hitchcock 
v. Coker,’ decided in 1837, the plaintiff was 
a druggist, and had taken the defendant into 
his employ as an assistant, at an annual sal- 
ary, on condition that the defendant would 
not at any time thenceforth exercise the 
trade or business of a chemist or drug- 
gist in the town of T, or within three miles 
thereof, and if he did so exercise such busi- 
ness he would pay the plaintiff five hundred 
dollars as liquidated damages. The de- 
fendant broke the coatract by exercising the 
business within T, and the plaintiff brought 
action for non assumpsit and recovered. In 
Whitaker v. Howe,® decided in 1840, an 
agreement by a solicitor not to practice as a 
solicitor forthe period of twenty years within 
the territory of Great Britain was held to 
be p reasonable restriction and valid. The 
distinction between Horner v. Graves and 
Hitchcock v. Coker, would seem to be that 
it is possible for a druggist to have custom- 
ers within three miles of a certain town, and 


41 Smith’s Lead. Cas. 756. 
58 Mass. 223. 

67 Bing. 735. 

76 A. & E. 454. 

33 Beav. 383. 
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therefore the restraint was no larger than 
was necessary for the plaintiff's protection, 
regard being had for the public; while it is 
improbable that a dentist would have pa- 
tients at so great a distance as one hundred 
miles. By using the same line of reasoning, 
the decision in Whitaker v. Howe can 
hardly be reconciled with that of Horner v. 
Graves. 

It willbe seen that from the beginning of 
the eighteenth century the question depended 
on reasonableness’ of the restraint, which is 
a question of law for the court, and the dif- 
ficulty lies in determining what are and what 
are not reasonable restrictions in respect to 
the area within which the restrictions is to 
be confined,’ it being frequently held that 
if the contract be founded upon a good con- 
sideration and otherwise reasonable, the mere 
fact that the restraint is indefinite in point 
of time dves not invalidate it." The question 
being whether or not the restraint is greater, 
having regard for the subject-matter of the 
contract, than was necessary for the protec- 
tion of the legitimate interests of the party 
in whose favor the contract was made; if the 


. question be decided in the affirmative the 


contract is of no benefit to either party, but 
as to the one party becomes oppressive, and, 
being oppressive, the jaw regards the re- 
striction as unreasonable and injurious to 
the interests of the public.” 

It was at one time considered that con- 
tracts that totally prohibited the pursuit of 
an occupation, or the carrying on ofa partic- 
ular business, at any place within the State 
were void. The first case supporting this doc- 


9 Nobles v. Bates, 7 Cowen (N. Y.), 806; Duffy v. 
Shockey, 11 Ind. 73; Hubbard vy. Miller, 27 Mich. 15; 
Whitney v. Slayton, 40 Me. 224; Holmes v. Martin, 10 
Ga. 508; Gill v. Ferris, 82 Mo. 156; Arnold v. Kreut- 
zer, 67 Lowa, 214; Washburn v. Dosch, 68 Wis. 436; 
Herreshoff v. Boutineau, 17 R. I. 3; Long v. Towl, 42 
Mo. 545. 

10 Warfield v. Booth, 38 Md. 68; Linn v. Sigsbee, 67 
Ill. 75; Smith’s Appeal, 113 Pa. St. 579; Gamewell 
Fire Alarm Tel. Co. v. Crane, 160 Mass. 50. 

11 Kelso v. Reid, 145 Pa. St. 606; Bowser v. Bliss, 7 
Blackf. (Ind.) 844; Guerand v. Dandelet, 32 Md. 561; 
Cook v. Johnson, 47 Conn. 175; Handforth v. Jack- 
son, 150 Mass. 149, Martin y. Murphy, 120Ind. 464. 
Contra: Mandeville v. Harman, 42 N. J. Eq. 185. 
Contra: Rakestraw v. Lanier, 104 Ga. 188. See Carll 
vy. Snyder (N. J. Ch.), 26 Atl. Rep. 977. 

12 Horner vy. Graves, 7 Bing. 785; Herreshoff v. 
Boutineau, 17 R. I. 3; Consumers’ Oil Co. v. Nunne- 
maker, 142 Ind. 560; The Berlin Machine Co. vy. 
Perry, 71 Wis. 495. . 

13 Chappel v. Brockway, 21 Wend. (N. Y.) 157; 





trine was that of Chappel v. Brockway, cited 
above and decided in 1839, in which the 
court said: ‘‘Such contracts must be inju- 
rious to the public, and no good reason can 
be shown why one individual should thus 
fetter himself or another individual should 
contract for the restraint The obligation is 
injurious to one party without being bene- 
ficial to the other.’’ The doctrine of this 
case was substantially followed by that of 
Lawrence v. Kidder, cited above, in which 
Judge Selden, who wrote the opinion, says: 
‘‘That contracts in restraint of trade, which 
embrace the entire kingdom or state, are 
void, is a doctrine coeval with the common 
law.’’ In other words, it was deemed to be 
impossible for a restraint extending through- 
out the whole state, to be necessary for the 
protection of the coventor and without being 
of an injurious nature to the pubiic. The 
States of Ohio and Illinois!* quite recently 
adhered to this rule. The Supreme Court of 
Ohio stated such to be the settled lawin that 
state. In Lufkin Rule Co. v. Tringeli, 
above cited, the defendants were engaged in 
the city of Cleveland, in the business of man- 
ufacturing and dealing in wood, iron, steel 
and copper rules, gauges for measuring tim- 
ber, etc., and they sold said business with 
the good will thereof to the plaintiff, and 
bound themselves not to engage in the manu- 
facture and sale of said articles within the 
State of Ohio or elsewhere in the United 
States for the period of twenty-five years. 
The defendant violated the agreement and 
an action was brought for an injunction and 
damages for a breazh of the contract. It 
was admitted that the demand for said goods 
was restricted chiefly to the sections of the 
United States where lumber is manufactured 
and handled, yet the plaintiff failed to re- 
cover. In the opinion the court says: ‘‘And 
it will be observed that the restraint at the 
least is to the State of Ohio, and hence the 
agreement is not capable of such a division 
as under any circumstances would make ita 
valid one.”’ 

This mode of applying the rule must be 
received with some caution as cases may and 
Lawrence v. Kidder, 10 Barb. (N. Y.) 641; Taylor v. 
Blanchard, 13 Allen (Mass.), 370; Wright v. Ryder, 36 


Cal. 342. 

14 Lufkin Rule Co. v. Tringeli, 57 Ohio St. 596; Lan- 
zit v. Sefton Mfg. Co., 184 Ill. 326. See Gamewell 
Fire Alarm Tel. Co. v. Crane, 160 Mass. 50. 
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do arise, in which it may cause injustice 
rather than justice to condemn as invalid a 
contract not to carry on a particular busi- 
ness within a particular state. The modern 
agencies of commerce, coupled with the art 
of invention, have enlarged the field for the 
manufacture and sale of articles, not only in 
different states, but to and even beyond the 
limits of the United States. Business and 
commercial transactions have been widely 
extended of recent years, due largely to the 
modern use of the railway, steam navigation, 
etc., so that the nature and character of the 
business may be such that its supporters and 
patrons may be limited in number or may 
extend over a broad territory, and enlarged 
restrictions may become necessary for the 
reasonable protection of the contractee and 
even without interfering with the interests of 
the public. 

The doctrine that a restraint co-extensive 
with the state is void was repudiated in the 
year 1873, when the Supreme Court of the 
United States decided that a restraint not to 
carry on a particular trade within a certain 
state was not necessarily void." 

The doctrine holding contracts of this 
character unlimited as to space unreasona- 
and void" as against the policy of the law 
has been repudiated in England and several 
of the American States,!” which on the con- 
trary hold that when the restraint is partial, 
that is, subject to some qualification, either 
as to the time!’ or space,’® and if deemed 
necessarily reasonable for the protection of 
the parties the contract is valid. 

The case of the Diamond Match Co. v. 


15 Oregon Steam Navigation Co. v. Winsor, 20 Wall. 
64; Herreshoff v. Boutineau, 17 R. 1.3; Beal v. Chase, 
81 Mich. 490; Diamond Match Co. v. Roeber, 106 N. 
Y. 478. 

16 Lufkin Rule Co. vy. Tringeli, 57 Ohio St, 596; 
Smith’s Appeal, 113 Pa. St. 579; Sutton v. Head, 86 
Ky. 156; Bishop v. Palmer, 146 Mass. 469; Wiley v. 
Baumgardner, 97 Ind. 66; Lanzit v. Sefton Mfg. Co., 
184 Ill. 826; Trenton Potteries Co. v. Olyphant, 58 N. 
J. Eq. 507. 

17 Badische Anilin and Soda Fabrick v. Schort Seg- 
ner &Co., L. R. 3 Ch. Div. 351; Rousillon v. Rousil- 
lon, 14 Ch. Div. 851; Nordenfelt v. Maxim-Nordenfelt 
Co., App. Cas. (1894) 385; National Thermometer Co. 
v. Pool, 51 Hun, 157; Oakdale Mfg. Co. v. Garst, 18 R. 
I. 484; Buck v. Coward (Mich. 1899), 81 N. W. Rep. 
328. 

18 See cases cited above note 17. 

19 National Benefit Co. v. Union Hospital Co., 45 
Minn. 272; The Diamond Match Co. v. Roeber, 106 N. 
Y. 478; Leslie v. Lorillard, 110 N. Y. 519. 





Roeber, supra, is considered one of the 
leading American cases on this point. The 
defendant was engaged in the manufacture 
in New York State, and sale throughout the 
states and territories of friction matches, 
and sold his manufactory trade, good will, 
etc.,of the business to the plaintiff, and cov- 
enanted that he would not at any time 
within ninety-nine years engage in such 
manufacture or sale, except in the service of 
the purchaser, within any of the states and 
territories, except Montana and Nevada, and 
the contract was held valid. Judge An- 
drews delivered the opinion of the court, 
and in the course thereof says: ‘‘The tend- 
ency of recent adjudications is marked in 
the direction of relaxing the rigor of the 
doctrine that all contracts in general re- 
straint of trade are void irrespective of spe- 
cial circumstances.’’ When the restraint is 
general, but at the same time is co-extens- 
ive only with the interest to be protected, 
and with the benefit meant to be conferred, 
there seems to be no good reason why, as 
between the parties and even as to third 
persons, the contract is not as reasonable as 
when the interest is partial and there isa 
corresponding partial restraint. In this case 
the business in question extended over the 
entire territory of the United States. The 
covenant of the contract prevented the cov- 
enantor from engaging in the business which 
he sells so as to protect the purchaser in the 
fruits and benefits to be derived from the 
purchase. This seems to be an encourage- 
ment to productive activity and an induce- 
ment whereby a man uses his money, talents 
and labors in building up an enterprise. 

In the case of Leslie v. Lorillard, 
supra, Judge Gray, in writing the opinion 
says: ‘‘Under the authority of that case 
(referring to Diamond Match Co. v. Roeber, 
supra,) it may be said that no contracts are 
void as being in general restraint of trade, 
when they operate simply to prevent a party 
from engaging or competing in the same 
business.’’ This statement was undoubtedly 
obiter dictum to a direct decision of the 
question before the court; yet in view of 
these recent decisions, the question arises, 
will the American courts, when the opportu- 
nity offers itself, uphold a contract in gen- 
eral restraint of trade unlimited as to time 
and space if the circumstances show that it 
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was not unreasonable for the protection of 
the interested parties? 

The general rule that contracts in restraint 
of trade are void does not in any manner 
apply to the sale of a patent right,” as this 
is a monopoly authorized by the government 
itself forthe encouragement of science and 
ingenuity, and therefore a covenant by the 
vendor on the sale of a patent right, that he 
will not at any time aid or assist in any 
manner any competition against the vendor 
is undoubtedly valid. A secret process or 
art is a legal subject of property, and as the 
public is notin any way prejudiced by the 
transfer of such a process, one may sell the 
same and restrain himself generally from 
using or divulging it.” 

As to the divisibility of contracts, the general 
rule is, that when you cannot sever the illegal 
from the legal part, the contract is altogether 
void,” but when you can sever them, whether 
the illegality is created by statute or the 
common law, you may reject the bad and re- 
tain the good.” The rule seems to have ex- 
tended to its farthest limit in respect to con- 
tracts in restraint of trade. Whenever the 
covenant in restraint of trade, taken as a 
whole, is greater than the law will permit, 
yet if the covenant is worded in such a man- 
ner that that part which is a valid restraint 
can be separated from the whole which would 
render it illegal and void, the court will sep- 
arate the part which imposes a valid restraint 
from the whole, and enforce such contracts 
as far as itis good. This principle is well 
illustrated in the case of Lange v. Werke, 
supra, where L for a valuable considera- 
tion covenanted with W that he would not, 
for a specified time, engage in the business 
of manufacturing stearin or star candles in 
the county of Hamilton, or at any other 
place in the United States. He subsequently 


20 Good v. Tucker & Carter Cordage Co., 121 N. Y. 
1; Morse Twist Drill & Machine Co. v. Morse, 103 
Mass. 173. 

21 Tode v. Gross, 127 N. Y. 480. See Fowle v. Park, 
181 U. S. 88. 

22 Leavitt v. Palmer, 3 N. Y.19; Hynds v. Hays, 25 
Ind. 81; United States v. Bradley, 10 Pet. 343. 

23 Pickering v. Railway Co., L. R. 3 C. P. 250; Ohio 
vy. Board of Education, 35 Ohio St. 519. 

24 Lange v. Werke, 2 Ohio St. 519; Hubbard v. Mil- 
ler, 27 Mich. 15; Smith’s Appeal, 113 Pa. St. 579; 
Peltz v. Eichele, 62 Mo. 171; Wiley v. Baumgardner, 
97 Ind. 66; Dean v. Emmerson, 102 Mass. 480; Trenton 
Potteries Co. v. Olyphant, 58 N. J. Eq. 507. Contra: 
Moore v. Bonnet, 40 Cal. 251. : 





went into the business within said county of 
Hamilton. The court held that it was divis- 
ible as to place, that while it was void out- 
side of Hamilton county, it was good. within 
the county. Again, in the case of Trenton 
Potteries Co. v. Olyphant, supra, the prin- 
ciple is further extended, where upon the sale 
of a business the vendors bound themselves 
not to engage in the same business ‘‘within 
any State in the United States of America, 
or within the District of Columbia, except in 
the State of Nevada and the Territory of 
Arizona for the period of fifty years.’’ The 
court held that the description of the places 
within which the contract restrained the 
vendor is a divisible description embracing 
not one whule area but several are as disjunct- 
ively described and that the contract to the 
extent of New Jersey was valid and enforce- 
able. It has even been decided in Kentucky 
that a contract by a vendor not to re-engage 
in said business for the term of ten years was 
valid, upon the ground that the words were 
implied to mean in thesame city, taken in 
connection with the subject-matter.» 

The above article points out the meaning 
and application of the phrase, ‘‘contracts in 
restraint of trade,’’ as ordinarily used in 
American jurisprudence, and is not intended 
to touch upon the subject of trusts. 

Ernest T. Drxon. 

Indianapolis, Ind. 


25 Western District Warehouse Co. v. Hobson, 96 
Ky. 550. 








WATER AND WATER COURSES—UNLAWFUL 
OBSTRUCTION—NAVIGABLE STREAM. 


STATE v. BAUM. 





Supreme Court of North Carolina, May 23,1901. 


1 A branch of a sound, which was from 2 to 4 fee 
deep and from 140 to 300 yards wide, and was used by 
the public for passing in boats from one part of the 
sound to the other, which shortened the distance, and 
was safer in rough.weather, constituted a navigable 
stream. 

2 Where defendant drove piles 18 inches apart 
across the branch ofa sound which was from 2 to4 feet 
deep and from 140 to 300 yards wide, and was used by 
the public in passing in boats from one part of the 
soundjto another, it was proper to charge that if the 
jury believed beyond a reasonable doubt, that the 
branch was a navigable stream, and that defendant 
willfully placed posts in it, he should be found guilty 
of unlawfully obstructing it. 


This isacriminal action on indictment charging 
the defendant with unlawfully obstructing the 
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navigation of a part of Currituck Sound known 
as ‘‘North Sand Cove.’’ One Hampton, a witness 
for the state, testified asfollows: ‘I know North 
Sand Cove, which begins on the eastern side of 
Currituck Sound, and runs through the marsh 
for about one-half to one mile, andruns into the 
sound again. It has four mouths or openings 
into saidsound. I have measured the water at 
the western mouth, and at high tide it is two to 
two and a half feet, and at low tide about one and 
a half feet indepth. i measureditat middle tide, 
and it was two feet, and about the same at 
its other openings into said sound. The mouths 
are from 140 to 230 feet wide, but it is wider after 
you get in, and in some places 200 to 300 yards, 
and about the same depth all through as at the 
mouths. North Sand Cove, before it was stopped 
up, was used by citizens of Currituck county for 
passing and repassing in their boats, when boat- 
ing, fishing, and hunting, from one part of the 
sound to the other. The distance was shortened, 
and in rough weather was easier to navigate. 
Boats from 18 to 20 feet long passed through this 
cove frequently, and I have carried myself on one 
of them, my nets, and 700 to 800 pounds of fish. 
It was used by all the people. The mouths were 
stopped by posts put across them, driven se- 
curely down, 18 inches apart, and measuringfrom 
4 to 5 inches in diameter,—97 of these in one place 
and 152 in another,—and stopped all use of this 
water course by boats. I have heard defendant say 
he put them there.’ Another witness for the 
state testified to the same effect. The defendant 
introduced no testimony. The defendant asked 
the court to direct a verdict of not guilty. This 
the court refused and charged asfollows: ‘That 
if they believed all evidence in this case, and find 
rom the evidence, beyond a reasonable doubt, 
hat the North Sand Cove is a navigable stream, 
and further find that the defendant obstructed the 
stream by willfully placing posts in same as tes- 
tified, then the defendantis guilty, and you should 
so find.’’ There was a verdict of guilty, and from 
the judgment pronounced thereon the defendant 
appealed. 

DouGtas, J. (after stating the facts): We find 
no error in his honor’s refusal to charge, or in his 
charge, though the latter is somewhat meager. 
But, as there are no requests for special in- 
structions, we presume that it was intended to 
present to us the simple question whether such a 
water course as is described in the uncontradicted 
testimony is a navigable stream. Weare ofopin- 
ion that it is, and that the defendant was properly 
convicted, if the jury believed the evidence, the 
credibility of which was left to them. This case 
is very similar to that of State v. Narrows 
Island Club, 100 N. Car. 477, 5 8S. E. Rep. 


41l, except that the defendant does not 
claim any individual ownership in the bed 
of the cove. For the reasons stated in 
that opinion, we do not think that this 


action can be maintained under section 1123 of 
a common-law offense. 


That case comes nearer 





settling the case at the bar than any other we can 
find in the books, and we think is controlling. 
There is a vast amount of learning upon the sub- 
ject of navigable waters, much of which is incon- 
sistent, and the greater part of which is totally 
inapplicable to the physical conditions of our 
country. Under the common law of England, 
whence came the doctrine, the ebb and flow of 
the tide was the test ofa navigable stream. Such 
streams were said to be publici juris, but the right 
of navigation might beacquired above tide water. 
This rule operated very wellin England, whose 
small size and low elevation confined actual navi- 
gation, practically, to the theoretical limits fixed 
by law. Few, if any, of its streams are actually 
navigable for any practical purpose beyond the 
flow of the tide. Fora time our courts adhered 
to the definition of the common law, and found 
little difficulty in doing so, as this country was 
then thinly settled, with no towns of any impor- 
tance above tide water. Ai that time the navi- 
gability of a stream depended more upon the 
temper of the Indians living along its banks than 
upon its natural features. As, however, the set- 
tlements went inland, and important towns were 
built where tides were unknown, the courts soon 
found that it was impossible to measure rivers like 
the Hudson and the Mississippi by the rule of the 
Thames. The rule was then modified so as to 
include among navigable streams all rivers as far 
up as they afforded a free passage for seagoing 
vessels, and about the same time its practical ap- 
plication was greatly extended by the develop- 
ment of steam power, which enabled vessels to 
ascend rivers the swiftness of whose currents had 
hitherto been a practical bar tonavigation. This 
rule seems to have been followed for many years 
in determining the limits of federal jurisdiction, 
but it, in turn, was found insufficient to meet the 
demands of industrial and commerical growth. 
In fact, it did not reach to the Great Lakes, which 
have but recently become to be regarded in their 
true light as inland seas having a law unto them- 
selves. In contemplation of law they are. for all 
practical purposes, regarded as the ‘‘high seas.”’ 
An interesting discussion of this subject is given 
by Chief Justice Taney in the case of The Genesee 
Chief, 12 How. 443, 13 L. Ed. 1058, and by Justice 
Bradley in Barney v. Keokuk, 94 U.S. 324, 24 L. 
Ed. 224. See, also, U. S. v. Rodgers, 150 U.S. 249, 
14 Sup. Ct. Rep. 109, 37 L. Ed. 1071. The admi- 
ralty rule, as now generally recognized, is thus 
stated in Gould, Waters (3d Ed.),§ 67: “The 
ebb and flow of the tide does not constitute the 
test of the navigability of American waters, and 
those rivers are public and navigable in law which 
are navigable in fact. If, in their ordinary con- 
dition, by themselves or by uniting with other 
waters, they form a continued highway over which 
commerce is or may be carried on with other states 
orforeign countries in the customary modes in 
which such commerce is conducted by water, they 
are ‘navigable waters within the United States,’ 
within the meaning of the acts of congress, 
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in which thatphrase is employed.” 5Stat. 726° 
The different states were, of necessity, compelied 
to extend this rule, to a greater or less extent, to 
their inland streams, and to such coastal waters 
as are not within federal jurisdiction. The rule 
now most generally adopted, and that which 
seems best fitted to our own domestic conditions, 
is that all water courses are regarded as navi- 
gable in law that are navigable in fact. That is, 
that the public have a right to the unobstructed 
navigation as a public highway, for all purposes 
of pleasure or profit, of all water courses, whether 
tidal or inland, that are in their natural condition 
capable of such use. The navigability of a water 
course is therefore largely a question of fact for 
the jury, and its best test is the extent to which it 
has been so used by the public when unrestrained. 
And yet it would seem that there must be some 
element of a public highway, and its navigation 
must be in some degree required by the neces- 
sity or convenience of the public. It should not 
depend entirely upon the personal whim of an 
individual. Weare not prepared to say that a 
landowner would be liable to criminal prosecution 
because he happened to put a water gate across a 
creek up which otherwise an idle hunter might be 
able to pole a canoe, nor are we now deal- 
ing with any right except that of simple navi- 
gation. It appears from the evidence that the 
public were in the habit of passing through North 
Sand Cove before it was stopped up, and that by 
its use and distance from one part of the sound to 
anotber was shortened, and navigation rendered 
safer in rough weather. These conditions con- 
stitute ample evidence of a navigable stream. 
Gould, Waters, §§ 42, 43, 54, 57, 60, 86; Ang, 
Water Courses, §§ 537, 541, 550; Wood, Nuis. §§ 
451-456; Wilson v. Forbes, 13 N. Car. 30; Collins 
v. Benbury, 25 N. Car. 277; Id., 27 N. Car. 118; 
Fagan v. Armistead, 23 N. Car. 433; Lewis v. 
Keeling, 46 N. Car. 299; State v. Glen, 52 N. Car. 
321; State v. Parrott, 71 N. Car. 311; Broadnax v, 
Baker, 94 N. Car.},{675; State v. Narrows Island 
Club, supra; Hodges v. Williams, 95 N. Car, 331; 
McLaughin v. Manufacturing Co., 103 N. Car. 100, 
9S. E. Rep. 307; State v. Eason, 114 N. Car. 787, 
19 S. E. Kep. 88, 23 L. R. A. 520; Burke Co. 
Com’rs v. Catawba Lumber Co., 116 N. Car. 731, 
21S. E. Rep. 941; Farmers’ Co-operative Mfg. 
Co. vy. Albemarle & R. R. Co., 117 N. Car. 579 

23 S. E. Rep. 43,29 L. R. A. 700; Stanton v’ 
Wimberly, 122 N. Car. 107, 29 S. E. Rep. 63, 
Many of these cases do not involve directly the 
right of navigation, as they relate principally to 
other matters, such as the right of entry or fish- 
ing, but they all tend more or less accurately to 
show the distinction in this state between navi- 
gable and non-navigable water courses. That the 
obstruction of a navigable stream is a public nui- 
sance is well settled by reason and authority, 
State v. Dibble, 49 N. Car. 107; State v. Parrott, 
71 N. Car. 311; State v. Narrows Island Club, 
supra; Wood, Nuis. §§ 478, 483, 484; Gould, 
Waters, §§ 91, 94, 140; Ang. Water Courses, § 





554. As no error appears in the trial of the ac- 
tion, the judgment of the court belowis affirmed. 
Affirmed. 


Notr.— What are Navigable Waters.—The subject 
of this annotation has been the bone of one of the 
most celebrated controversies that has arisen out of 
our English common law. The general rule of law is 
that navigable waters belong to the crown or state 
while non-navigable waters are the property of 
adjoining owners. But what is the test of navigabil- 
ity? In England only such streams were considered 
navigable in which the tide ebbed and flowed. Over 
suoh waters the king or the state had absolute sov- 
ereignty and the title to the bed and shores up to the 
high-water mark was in the king. Later a distinction 
began to be recognized between waters ‘navigable in 
law, which referred only to tidal waters and waters 
navigable in fact, which referred to bodies or streams 
of fresh water which were actually capable of naviga- 
tion, whether the tide ebbed or flowed in them or not. 
Over such waters the state or public were said to have 
on casement or right of highway by prescription. 
Williams v. Wilcox, 8 Ad. & El. 314, 333; Woolrych on 
Waters, 31. The latter authority says: ‘Waters flow- 
ing inland, where the public have been used to exer- 
cise a free right of passage from time whereof the 
memory of man is not to the contrary, or by virtue of 
legislative enactments, are public navigable rivers.’’ 
Navigability in this last sense had reference only to 
the use of the stream as a public highway,—the own- 
ership of the bed and all other proprietary rights 
were resident in theadjoining owners. Lord Denman 
expressed in this rule succinctly in Williams v. Wil- 
cox, supra: “It is clear that the channels of public 
navigable rivers were always highways: up to the 
point reached by the flow of the tide the soil was in * 
the crown, and, above that point, in the owners of the 
adjacent lands. In either case, the right of the sub- 
ject to pass up and down was complete.” This is the 
state of the law on this subject as it exists to-day in 
England. It is also the rule adopted by.many of the 
states of the American Union, especially the smaller. 
states of the east. Mill River Co. v. Smith, 34 Conn. 
468; Norway Plains Co. v. Bradley, 52 N. H. 86; - 
Fletcher v. Phelps, 28 Vt. 257, 262; Holden v. Manu- 
facturing Ce., 65 Me. 215; Carter v. Thurston, 58 
N. H. 104; Commonwealth v. Vincent, 108 Mass. 441, 
447; Welles v. Bailey, 55 Conn. 292;;Veazie v. Dwinel, 
50 Me. 479; Wyandauch Ciub v. Davis, 53 N. Y. 8.993; 
Cobb v. Davenport, 32 N. J. L. 869; Bickel v. Polk, 5 
Harr. (Del.) 325; Goodsell v. Lawson, 42 Md. 348; 
Chenango Bridge Co. v. Paige, 83 N. Y. 178; Houck 
v. Yates, 82 Ill. 179; Kaskaskia Commons v. McClure, 
167 Ill. 23; Williamson v. Haskell, 50 Mich. 364; Lake 
Shore R. R. Co. v. Platt, 53 Ohio St. 254; Allen v. 
Weber, 80 Wis. 531. It might be stated, however, 
that one requirement of the common-law right of 
navigation over inland waters, i. e., that it-must be 
required by long user or prescription, has, for obvious 
reasons, been disregarded in applying the same rule 
in this country. In all these states the owners of 
lands situated on the banks of navigable streams owns 
the river-beds, subject to the public right of naviga- 
tion. In nearly all the other states of the union, 
where this question has been decided, the common- 
law rule has been rejected, and all navigable waters, 
i. e., those waters which are navigable in fact 
or which do or which may afford a channel for com- 
merce,—belong to the state in fee, the rights of 
riparian owners extending only to the low water 
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mark. Allegheny City v. Moorehead, 80 Pa. St. 118; 
State v. Tomlinson, 77 N. Gar. 58; Jn re Garnett, 141 
U.S.1; MeManns}v. Carmichael, 83 Iowa, 1; Benson 
v. Morrow, 61 Mo. 345; Webb v. Demopolis, 95 Ala. 
116; Renwick v. Railroad, 49 Iowa, 664, 669; Hahn v. 
’ Dawson, 134 Mo. 581; Gilbert v. Emerson, 55 Minn. 
254; St. Louis Ry. Co. v. Ramsey, 53 Ark. 314; Weise 
v. Iron Co., 18 Oreg. 496; Shoemaker v. Hatch, 13 
Nev. 261; Wood v. Fowler, 26 Kan. 682; Bucki v. 
Cone, 25 Fla. 1; Lux v. Haggin, 69 Cal. 255; Heck- 
man v. Smett, 99 Cal. 303, 32 Cent. L. J. 284, 297. 

But whether we enbrace within the legal meaning 
of the term “‘navigability” the proprietary right of 
the government in the bed of the streams as well 
as the right of easement to the use of the stream asa 
public highway, or only the latter signification, the 
test of the navigability is the same in one case as in the 
other. The ebb and flow of the tide is absolutely no 
test at all of the navigability of waters in this country 
under any phase of the question,—the final and con- 
clusive test in all such cases is whether the stream is 
navigable in fact. This last question is sometimes 
one of great difficulty and can most satisfactorily 
be answered by a review of the decided cases. The 
general rule on this subject was very accurately laid 
down by Justice Field in the case of The Daniel 
Ball, 10 Wall. (U. S.) 557, 563, where he states: 
“Those rivers must be regarded as public naviga- 
ble rivers in law which are navigable in fact. Ard 
they are navigable in fact when they are used, cr are 
susceptible of being used, in their ordinary condi- 
tion, as highways for commerce, over which trade and 
travel are or may be conducted in the customary 
modes of trade and travel on water.’”’ In Carter v. 
Thurston, 58 N. H. 104, 42 Am. Rep. 584, it was held 
that any stream capable of being generally and com- 
monly useful for some purpose of trade, and the 
transportation of property, whether by steamers, or 
sailing vessels, or oarboats, or rafts, is a public 
stream. But is also necessary that, to consti- 
tute a stream as navigable, the commerce passing 
over it, or capable of being transported over it, must 
be of an essentially valuable character. Woodman 
v. Pittman, 79 Me. 456; Burrows v. Gallup, 32 Conn. 
493; Rowe v. Granite Bridge, 21 Pick. (Mass.) 344. 
Thus a pass or crevasse caused by the overflow of the 
Mississippi river,through which a few fishermen have 
occasionally gone with small vessels and through 
which one or two cargoes of timbers may have passed, 
but which has not been used for any purpose of in- 
erstate commerce, does not constitute a navigable 
water in the sense that a dam erected therein 
for the purpose of reclaiming overflow lands will 
constitute an obstruction in navigable waters, within 
the prohibition of act of congress of 1890. Leavy v. 
United States, 177 U. S. 621, 20 Sup. Ct. Rep. 797, 
reversing 92 Fed. Rep. 344. But in order to be a 
navigable stream it is not necessary that the waters 
shall be deep enough to admit the passage of boats at 
all portions of the stream. St. Anthony Falls Water 
Power Co. vy. St. Paul, 168 U. S. 349, 18 Sup. Ct. Rep. 
157; Walker v. Allen, 72 Ala. 456; Broadnax v. Baker, 
94.N. Car. 675, 55 Am. Rep. 633; Brown vy. Chad- 
bourne, 3) Me. 925, 50 Am. Dee. 641. Thus in the first 
ease cited it was held that the,Mississippi,in the region 
of the falls of St. Anthony, Minn., is to be classed as a 
navigable river, being navigable in its natural state 
both above and below the falls and the adjacent 
rapids. So, also, waters which are capable only of 
floating rafts and logs are public highways, at least 
for that purpose. Thompson y. Androscoggin Co., 





54 N. H. 545; Lewis v. Coffee Co., 77 Ala. 190, 54 Am. 
Rep. 55; Lancey v. Clifford, 54 Me. 487, 92 Am. Dec. 
561; Town of Pierrepont v. Loveless, 72 N. Y. 211; 
Shaw v. Iron Co., 10 Oreg. 371, 45 Am. Rep. 146; 
Gatson v. Mace, 33 W. Va. 14; Weatherby v. Meikle- 
john, 56 Wis. 73. In American River Water Co. v. 
Amsden, 6 Cal. 443, however, it was held that while a 
stream is navigable which can float rafts of lumber, 
itis not so if it only have capacity for floating logs 
and planks. But see contra: Deddrick v. Wood, 15 
Pa. St. 9. 

On the question whether streams periodically navi- 
gable are navigable in law is a question on which the 
authorities are not harmonious. The great lumber 
states are inclined to take the position that a stream 
is navigable if it is valuable as a highway of com- 
merce at any period of the year. Holden v. Manu- 
facturing Co., 65 Me. 216; Walker v. Allen, 72 Ala- 
456; Felger v. Veazie, 3 Oreg. 457; Little Rock v. 
Brooks, 39 Ark. 403; Olson v. Merrill, 42 Wis. 203; 
Shaw v. Oswego Iron Co., 10 Oreg. 371; Thunder 
River Booming Co. v. Speechly, 31 Mich. 336,18 Am 
Rep. 184; Brown v. Chadbourne, 31 Me. 9; Smith v. 
Fonda, 64 Miss. 551. The rule announced in these 
states is well stated by Danforth J., in Holden v. 
Manufacturing Co., supra, as follows: ‘‘In order to 
make a stréam floatable, it is not necessary that it 
should be so at all seasons of the year. It is sufficient if 
it have that character at different periods with rea- 
sonable certainty and for such length of time as to 
make it profitable for that purpose.” In other states 
in which the lumber interests are not important this 
rule is denied. Hubbard vy. Bell, 54 [ll]. 110,5 Am. 
Rep. 98; Cardwell v. Sacramento Co., 79 Cal. 347. See 
case of Hanies v. Hall, 17 Oreg. 165, for a full and in- 
etresting discussion of the question of streams peri- 
odically floatable. In that case the court limits the 
doctrine of the earlier cases decided in that state. 

An interesting case, very similar in its facts to the 
principal case, is that of Toledo Liberal Shoot- 
ing Co. v. Erie Shooting Club, 90 Fed. 
Rep. 680, where it was held that a bay on 
an area of one of the Great Lakes, some 4,000 acres in 
extent, which was patented to the state as swamp 
land, and which, though of sufficient depth for 
navigation where it open into the lake, is throughout 
the remainder of its extent of an average depth of not 
more than two feet, and rarely more than three feet, 
and is covered through the summer with grass and 
rushes, is not navigable water, but merely a marsh, 
and subject to private ownership. So also in the very 
similar case of Niles vy. Cedar Point Club, 85 Fed. 
Rep. 45. 








JETSAM AND FLOTSAM. 


CROSS-EXAMINATION. 

There is an old saying that advice ischeap and 
therefore easily given. Inthe practice of the law this 
is not so, as many will testify to. In this short talk 
on the subject of cross examination, I will note that 
the little advice I propose to set out in this article 
was not cheap to me. On the other hand it came 
from years of work. It came also from blunders and 
disappointments. While it will not be my purpose to 
speak of these blunders and disappointments, I do 
trust what little I have to say will save some young 
attorney from similar troubles and annoyances. But 
after all, the young attorney can learn to cross ex- 
amine his witvesses in one way only, and that is by 
practice. Yet he must be familiar with certain prin- 
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ciples. He must know something of the law. Hard 
work and close observation will make him in the 
course of time proficient. 

I will say at the outset that while the examination 
in chief of a witness is a very important matter, yet 
in many cases the cross-examination of that same 
witness by the lawyer on the other side is equally as 
important and sometimes much more difficult to con- 
duct with the proper degree of skill and safety. And 
it is reasonable and proper to ask, why should great 
importance be attached to the cross-examination of 
witnesses in a trial, whether the case be acivil or 
criminal one? It is very evident from the manner in 
which we often see this kind of examination carried 
on, that the examiner himself does not realize its im- 
pertance. 


The power of cross-examination has been justly 
said to be one of the principal, as it certainly is one 
of the most efficacious tests, whieh the law has de- 
vised for the discovery of truth. By means of it the 
situation of the witness with respect tothe parties 
and to the subject of litigation, his interest, his mo- 
tives, his inclinations and prejudices, his manner of 
obtaining certain knowledge of the facts to which he 
bears testimony, the manner in which be used those 
means, his powers of discernment, memory and de- 
scription, are all fully investigated and ascertained, 
and submitted to the consideration of the jury, be- 
fore whom he has testified, and who have thus had an 
opportunity of observiug his demeanor and of deter- 
mining the just weight and value of his testimony. It 
is not easy for a witness who is subjected to this test 
to impose on a court or jury, for however artful the 
fabrication of falsehood may be it cannot embrace 
all the circumstances to which a cross-examination 
may be extended. 


Therefore, in the object of the cross examination, 
which is to break the force or destroy the effect of the 
testimony given by the witness upon his direct ex- 
amination, or to lay the foundation for testimony of 
other witnesses, is readily seen its great importance. 


Now, conceding the fact that cross-examination is 
a very important matter, it should not be forgotten 
that there lurks around it more or less dasger, and 
blunders made there ofttimes are costly and well nigh 
irremediable. While examining a witness in chief the 
fewer the questions, generally speaking, put by the 
lawyer, the better for him and his client, with the 
cross-examination it is different. The examiner is 
obliged to ask questions and questions, and keep mov- 
ing all the time. He can not hold one position long 
atatime. He lurks around the witness, as it were, 
firing a shot here and there, and then falling back 
as if in retreat, and when he sees the advantage 
takes it and that quickly. It is possible to make mis- 
takes that may ruin the case. Sometimes a question 
may bring out matter overlooked by the other side, 
and as I have seen it often, with young inexperi- 
enced men, that instead of weakening the case of their 
opponent they succeed by blunders in giving to it 
strength, to the injury of themselves and their clients. 
Sometimes, for example, a witness is called upon, on 
his cross-examination, to explain this or that. Ifthe 
matter without explanation does not injure you, it 
is best to pass it by unnoticed. Explanations, when 
you do not know your ground are dangerous, par- 
ticularly, when they rebound and injure you. “It is 
a good rule,” says a writer “never to put a question 
in cross examination without giving a reason for 
it.” ‘‘Cross-examination,” said a learned judge toa 





junior, “does not consist in repeating ina louder tone 
the examination in chief.” 

However annoying the cross-examination of a wit- 
ness may be, or however difficult it may be to get the 
questions answered properly, it is a safe rule to keep 
a good temper. When aman gets mad, he is apt tobe 
insulting. When a lawyer loses his temper, he not 
only iajures himself with the jury and witness, too, 
but he is the laughing stock of the profession, for he 
then places himself at the mercy ofall. I am sorry 
to say it, but I know a certain lawyer who is so “‘high- 
strung” and easily provoked that the very first thing 
his brother attorneys on the other side of the case do 
is to get him mad, and then they usually have things 
all their own way. 

Wher one begins to think of the many things of 
many kinds connected with the cross-examination of 
witnesses, he finds special rules for special cases to be 
rare occurrences. While the general law is ever the 
same, we find no two witnesses alike. Next to a 
sound knowledge of the law, we would say that good 
common sense and a knowledge of human nature are 
absolutely essential. I could say more along this line, 
for surely more can be said, and then the subject 
show little signs of exhaustion.— North Carolina Law 
Journal. 

LUNATIC BANKRUPTS. 

In spite of the fact that the law of lunacy was the 
subject of a consolidated enactment so recently as the 
year 1890, followed by an important amending statute 
in the year 1891, there is still no branch of the law of 
greater intricacy or more beset with pitfalls at every 
turn than that relating to lunatics. But when the 
element of insolvency is also introduced, the combi- 
nation gives rise to complex problems both of lawand 
practice of quite exceptional difficulty. Most of 
these arise out of the contest which generally ensues 
between the creditors of the lunatic and his commit- 
tee, the former struggling to secure the lunatic’s 
property before it gets beyond reach of their 
attack, the latter striving to save the lunatic‘s estate 
from his creditors in order to provide for the lunatic’s 
maintenance. 

It does not make the solution of these problems any 
easier when one reflects that the main question which 
really lies at the root of most of them, namely, 
whether a lunatic can commit an act of bankruptcy 
and be adjudicated bankrupt thereon, has been, 
since it was first raised a hundred years ago, and still 
is, an open one. Moreover, the courts do not seem 
particularly inclined to face it, since, though it was 
clearly raised in Re Farnham (No. 1) (1895), 2 Ch. 799, 
the court of appeal said it might as well remain open 
a little longer, and decided the case on a different 
ground. 

There is nothing either in the lunacy or in the bank- 
ruptcy acts which gives any guidance in these mat- 
ters. The only reference to lunacy in the bankruptcy 
acts is in section 148 of the Act of 1883, which 
provides that for all the purposes of that act a lunatic 
may act by his committee or curator bonis, and in 
section 2 (2) of the Act of 1890, which enables the 
court to make a special order as to public examina- 
tion of a lunatic. This latter provision certainly ap- 
pears to assume the possibility of a lunatic being made 
a bankrupt, but it is doubtful whether it does 
not merely refer to the particular case in which 
a lunatic may be made bankrupt at the instance of his 
committee, a point which will be noticed later on. 

Viewing the matter from the practical standpoint 
of the creditor whose only anxiety is to get his money, 
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not much light will be thrown upon the subject 
by discussing the abstract question of whether a 
lunatic can be made bankrupt. It is very rare to 
find a creditor who wishes to indulge in litigation 
which can only end in the house of lords. The 
practical question of creditors is how far the lunacy 
overrides their common-law rights and the right 
which the bankruptcy law gives them to get control 
of the debtor’s property and have it applied in dis- 
charge of the debtor’s obligations. In considering 
this question, it is very material to remember that 
there is a well-established principle upon which the 
court of lunacy always deals with the claims of the 
lunatic’s creditors, in cases where the estate is insolv- 
ent. The moment the lunatic’s property becomes 
subject tothe jurisdiction of the lunacy court, the 
primary consideration is, what is for the benefit of 
the lunatic? The lunatic’s benefit comes first, the 
creditor’s interest second, and unless there is suffi 
cient to provide ample maintenance for the lunatic, 
the creditor’s claims will not be paid. This principle 
has been established by a long series of decisions, and 
was clearly enunciated in Re Plenderleith, 42 W. R, 
224, and more recently still by Rigby, L. J., in Re R. 
S. A. (1901), 1 Q. B. 35. But the lunacy only affects 
the creditor through its control over the debtor’s 
property. The creditor may still pursue all his ordi- 
nary remedies against the lunatic, if he pleases, suing 
him to judgment, issuing execution and getting 
charging orders; but if he has to have recourse in 

, pursuing his remedies to the lunacy jurisdiction, his 
claim will be controlled by the principle before 
stated. 

This, then, is how the matter stands when there is 
insolvency but no bankruptcy. In such cases the 
position of the creditor is a difficult one. There are 
three courses open to him. He can come in under 
the lunacy and carry in and prove his claim on the 
inquiry as to debts of the lunatic which is generally 
instituted by the master. Rules in Lunacy, 1892, r. 33, 
lf he has reason to think that the whole of the debt- 
or’s property isin the control of the lunacy court, 
this is probably his best and cheapest course. On the 
other hand, he may pursue his ordinary remedy, sue 
the debtor to judgment, and obtain charging orders 
on his property. It is possible that such a charging 
order may be made effectual, in spite of the lunacy, if 
the creditor can put it in force against the property of 
the debtor not yet reduced into the control of the 
lunacy court; for the only limitation to a judgment 
ereditor’s right to reach the property of the lunatic 
by ordinary writs of the execution is the condition 
that in doing so he must not interfere with the pos- 
session of an officer of the court of lunacy. So in Re 
Brown, 48 W. R., 461, a creditor successfully enforced 
a charging order against a fund paid into court in an 
administration action, and the balance only of the 
fund was transferred tothe lunacy. Moreover, charg- 
ing orders upon the lunatic’s property, even if it be 
under the control of the lunacy, may eventually be- 
come effectual if the lunatic dies or recovers. Re 
Plenderleith, supra. 

When lunacy is complicated not merely by insolv- 
ency but by bankruptcy, it is important to consider 
separately the cases iu which bankruptcy precedes 
lunacy, and those in which, asssuming for the moment 
these can arise, lunacy precedes bankruptcy. When 


a man is make a bankrupt, and lunacy supervenes, 
the position of the creditor is a much stronger one 
than in the converse one; for upon bankruptcy his 
estate vests in his trustee, and if the trustee is dili- 





gent, and gets it into his control before the lunacy, 
there will be nothing left for the lunatic, since the 
court in lunacy has no jurisdiction to interfere with 
the bankruptcy court, and will not attempt to take 
the property out of the hands of the creditors for 
the. benefit of the lunatic. Re Farnham (No. 2), 44 
W. R. 836. 

Now, as regards the cases in which bankruptcy fol- 
lows lunacy, there is at least one case in which this 
may, without doubt, occur, and that is where the 
committee of a lunatic proceeds, with the leave ofthe 
court, to wind up the lunatic’s affairs in bankruptcy. 
This he has undoubtedly power to do, if it is for the 
benefit of the lunatic. Re James, 12 Q. B. D. 332; 
Re Aytoun, 36 L. J. Newspaper, 407. But thisisa 
power specially conferred under the lunacy jurisdic- 
tion, and every step in the proceedings must be con- 
trolled by the lunacy court. If, for instance, after 
filing, with leave a declaration of inability to pay 
debts, the committee desires to consent to an adjudi- 
cation upon a petition presented by a creditor, he 
ought not to do so without the leave of the court. 
Re Aytoun. 

Now it is possible that the interests of the lunatic 
and of the creditors may coincide, and that bankruptcy 
may be desirable, as in Re Aytoun, where it was 
judged for the benefit of the lunatic to be made 
a bankrupt in order that his property might be 
realized, when it was anticipated that all his creditors 
would be paid and a surplus provided for his mainte- 
nance. If the creditor is lucky enough to find a com- 
mittee willing to take this view, he may safely 
proceed by way or bankruptcy. This was done in Re 
Lee, 23 Ch. D. 826,)where the committee had unsue- 
cessfully carried on the lunatic’s business, and a 
creditor put in an execution and then filed a bank- 
ruptcy petition, whereupon the committee applied 
to the court in lunacy for leave to consent to adjudi- 
eation. This was granted. 

But it is difficult to see, even assuming that a luna- 
tic can commit an act of bankruptcy and be adjudi- 
eated bankrupt, what a creditor can gain by a 
bankruptcy where there is already a lunacy under 
the lunacy jurisdiction. If the committee has done 
his duty he will have reduced all the lunatic’s 
property into his own control, and there will be 
nothing for administration by the trustee in bank- 
ruptcy, unless he can manage to grasp something 
which falls in afterwards. In fact, except in those 
eases in which a lunatic is made bankrupt at the 
instance of his committee, bankruptcy is adverse to, 
and inconsistent with, the administration of the estate 
in lunacy, and this is really the strongest argument 
against the possibility of making a lunatic bankrupt. 
Of course, different considerations arise where there 
is no official lunacy, and neither the lunatic nor his 
property are under control of the lunacy jurisdiction. 
Such cases will not very likely often occur, but in 
a case of this kind, it certainly seems that a creditor 
might successfully and profitably proceed in bank- 
ruptey. There might be some difliculty about proving 
an act of bankruptcy; but an act of bankruptcy 
committed in a lucid interval, even if involving 
intention, would certainly be available, and it is 
difticult to see why an act of bankruptcy in invitum, 
such an execution, should not be equally so, even if 
there is no lucid interval. 














Vou. 53 


CENTRAL LAW JOURNAL. 


353 








BOOK REVIEWS. 


BATES ON FEDERAL EQUITY PROCEDURE. 

This work is one of the most important additions to 
legal literature that has yet been published. It will be 
hailed with delight by the active practitioner who has 
anything to do with the federal courts. Its scope is 
wide and exhaustive. It isa complete treatise on 
the procedure in suits in equity in the circuit courts 
of the United States including appeals and appellate 
procedure, with appendixes containing the constitu- 
tion of the United States annotated, federal judiciary 
acts, court rules, equity forms and English orders in 
chancery, by C. L. Bates of the San Antonio bar. 
There has certainly been a demand for such a treatise. 
During the !ast twenty-five years, the really great 
and important property litigation in this country bas 
been chiefly in suits in equity in the federal courts, 
and such litigation is likely to increase with the 
progress of the country. The procedure in such suits 
is the same, in all the states of the union; and the 
busy practitioner has often felt the need of a work 
furnishing readily a complete and comprehensive 
statement of the rules of procedure in suits in federal 
equity. The aim of the author has been, as he states 
in his preface, ‘‘to state fully the procedure in the 
prosecution and defense of a suit in federal equity, 
with all its incidents and minor details from the 
preparation and filing of the bill to and including the 
final decree, arid appeal and appellate procedure.” 
That the author has most satisfactorily carried out 
his aim and purpose in writing the book a glance 
through its pages will be most convincing. The 
style is clear and the statements of the law are made 
with the positiveness of one who knows what he is 
talking about, and the citation of authorities 
evidences the greatest accuracy and the most careful 
discrimination. It is a book that can be relied upon. 
We are, therefore, very strong in our opinions that 
this treatise will ultimately become the highest 
authority on federal equity procedure. Printed in 
two volumes of 1,402 pages and bound in extra 
quality of law sheep. Published by T. H. Flood & 
Co., Chicago, Ill. 

HUFFCUTT ON AGENCY. 

A second edition, revised and enlarged, of this 
splendid little work on Agency has just issued from 
the press. Its purpose, as the author succinctly 
observes, “‘is to set forth the manner in which obliga- 
tions are incurred or rights acquired through the 
acts ‘of agents and servants.’”? Book I. deals with 
the law of principal and agent; Book II. with the law 
of master and servant. Book II. appears for the first 
time in this edition and Book I. has been largely 
rewritten; the whole, therefore, constituting practi- 
cally anew work. One volume, 456 pages, bound in 
the best quality of law sheep. Published by Little, 
Brown & Co., Boston, Mass. 








HUMORS OF THE LAW. 


“THAT NICE OLD JUDGE.” 


You may sing of the judge, common pleas judge, 
Or any judge that you please; 
I go for the judge, the nice old judge, 
That knowingly takes his ease, 
And looking wise from behind the bench, 
At the rate of six thousand a year, 
Cares not a hair in his sound old head 
Whe goes to the front or rear. 





Not his is the bone they are fighting for, 
And why should the judge sail in, 

With nothing to gain, but a chance, perhaps, 
To lose in strife and chagrin. * 

There may be a few, perhaps, who fail 
To see it quite in this light; 

But when the fur flies, I’d rather be 
The outside judge in the fight. 

I know there are some—of judges I speak— 
That think it is quiet the thing 

To take the part of one in the fight, 
And hop right into the ring; 

But I care not a hair what any may say, 
In regard to the wrong or the right, 

My judgment goes, as well as my rhyme, 
For the judge that keeps out of the fight. 

—Legal Intelligencer. 

‘Your letters to me,” said his affianced bride one 
day, “tare so cold and formal.” 

“Surely, my dear,” exclaimed the lawyer, stung by 
her reproach, ‘“‘when they are published after my 
death they will be found to be models of composition, 
breathing the most exalted sentiments and couched 
in absolutely correct English.” 

In a little western town, the other day, says the 
Argonaut, the most popular citizen soundly whipped 
a tough character, and to vindicate the majesty of 
the law the offender was brought up fortrial. The 
jury was out abouttwo minutes. ‘Well,’?.said the 
judge, ‘“‘what have the jury tosay?” ‘May it please 
the court,” responded the foreman, ‘‘we the jury 
find that the prisoner is not guilty of hittin’ with in- 
tent to kill, but simply to paralyze; and he done it.” 
The verdict was received with applause, and the 
prisoner received an ovation. 

In asuit recently brought in the Kansas district 
court at Marion for the recovery of the price of a 
cork leg, the defendant was released from payment 
on showing that the leg was a misfit. On the testi- 
mony of the defendant that the leg made him walk 
like a “step-and-go fetch it,” the jury also awarded 
him $5 damages. 

FEMININE BARRISTERS. 

“That’s very well done,” he said when the sweet 
young thing who had interested herself inthe law 
submitted the paper to him, ‘but you have over- 
looked one thing.” 

‘““What’s that?” she asked. 

“You do not say atthe conclusion, ‘And further 
affiant saith not.’ ”’ 

‘But | stop, don’t I?’ she demanded. 

“Oh, yes.” 

“And I put the signature in?” 

“Yes.” 

“Well, I should think any one of sense could see 
that when aftiant quits talking he has stopped.” 

“Yes, but—” 

“Tf a person said ‘That’s the end’ every time he 
finished a statement in conversation people would 
think he was a fool, wouldn’t they?” 

“Of course, but you see—” 

‘“‘When you close a letter you don’t have to say 
‘Here’s the finish,’ do you?” 

“No; but in law it’s different.” 

‘*Well, if the judges are so stupid they’ve got to be 
told when the end is reached, I’ll just write ‘Finis.’ 
That’s prettier, anyway.” 

‘But it won’t do.” 

“Then you can keep your old law books,” she ex- 
claimed petulantly. “And you can keep your old 
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judges. Any one who can’t see when the writing 
stops and draw his own conclusions from that hasn’t 
sense enough to do business with a reasoning. being 
and I won’t waste any time over him. So there, 
now!” 

A solicitor’s clerk appeared before a judge at cham- 
bers upon a simple motion. He was told that he 
would have no difficulty. The judge asked to see the 
papers, and, while looking through them, suddenly 
and to the consternation of the clerk, said, ‘‘Where’s 
the venue?” “I forgot it my lord; it’s at the office.” 
‘Are you sure?” (There was a twinkle in the judge’s 
eye.) ‘“‘Oh! yes, my lord, I remember seeing it on 
the table just before I left!” 








WEEKLY DIGEST. 


Weekly Digest of ALL the Current Opinions 
of ALL the State and Territorial Courts of 
Last Resort, and of all the Federal Courts. 
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1. ABATEMENT AND REVIVAL — Action to Use of An- 
other.—An action brougbt in the name of another 
held not to be defeated by the action pending for an- 
other use plaintiff.—FOREMAN SHOE Co. v. F. M. 
Lewis & Co., Ill., 60 N. E. Rep. 971. 

2. ABATEMENT AND REVIVAL — Amendable Defects.— 
Where errors and defects are amendable, the process 
will not be abated, but the case will be remanded for 
proper amendment.—FLEMING V. COURTENAY, Me., 49 
Atl. Rep. 611. 

8. ABATEMENT AND REVIVAL — Procedure.—Where 
scire facias to revive cause is returnable to oneterm, 
revival may be entered ata subsequent term.—LalID- 
LEY Vv. JASPER, W. Va., 39S. E. Rep. 169. 

4. ADVERSE PosskssION—Computing Period—War.— 
In computing statutory period necessary to hold ad- 
verse possession, the period of war between the states 
must be excluded.—ANNISTON CITY LAND Co. v. ED- 
MONDSON, Ala., 31 South. Rep. 61. 

5. ADVERSE POSSESSION—Copy of Deed—Evidence.— 
A copy of the record of a deed containing the name of 
no grantee is not admissible in evidence to establish 
color of title. —NELSoN v. COOPER, U. 8. C. C. of App., 
Second Circuit, 108 Fed. Rep. 919. 

6. ADVERSE PossEssION—Evidence of Ownership.— 
Witness cannot state that plaintiff exercised such acts 





of ownership over the land asthe nature of the land 
admitted.—ANNISTON CITY LAND Co. Vv. EDMONDSON, 
Ala., 30 South. Rep. 61. 

7. ADVERSE POSSESSION — Evidence of Value.—In 
ejectment, where both parties rely on adverse posses- 
sion, evidence of value held immaterial.—ANNISTON 
City LAND Co. Vv. EDMONDSON, Ala., 30 South. Rep. 61. 

8. ADVERSE POSSESSION — Homestead Occupation.— 
One entering land under homestead laws across which 
a railroad company had built its right of way undera 
land grant may acquire title to part of such a way by 
adverse possession.—NORTHERN Pac. Ry. Co. vy. Town- 
SEND, Minn., 86 N. W. Rep. 1007. 


9. ADVERSE POSSESSION — Part of Land Occupied.—If 
defendant has adverse possession of any portion of 
the lands during the whole statutory period, he has 
adverse possession of all.—ANNISTON CITY LAND Co. v. 
EDMONDSON, Ala., 30 South. Rep. 61. 


10. ALIENS — Immigration Officers—Courts.—Courts 
have jurisdiction to determine citizenship of alleged 
alien, notwithstanding its adverse determination by 
the immigration officers.—IN RE DI SImonz, U.S. D. 
C., E. D. (La.), 108 Fed. Rep. 942. 


11. ALTERATION OF INSTRUMENTS — Discharge of 
Maker.—Maker ofa note held discharged by a ma- 
terial alteration avoiding the note.—HOFFMAN y. 
PLANTERS’ NAT. BANK, Va., 398. E. Rep. 134. 


12. APPEAL AND ERROR — Admissibility of Evidence. 
—The admissibility of evidence cannot be determined, 
where the record contains merely the questions asked, 
but notthe answers.—BRASHEARS v. ORME, Md., 40 
Atl. Rep. 620. 

13. APPEAL AND ERROR—Bill of Exceptions.—Where 
evidence on application for the appointment of a re- 
ceiver is nota part of the record by a bill of excep- 
tions, no question is presented for review.—EUREKA 
LUMBER CO. v. BUFF & BLUE OOLITIC STONE Co., Ind., 
60 N. E. Rep. 1067. 

14. APPEAL AND ERROR — Competency of Witness.— 
Where no exception was made to competency of wit- 
ness before he was examined, the question cannot be 
raised on appeal.—BAKER V. SAFE-DEPOSIT & TRUST 
Co., Md., 49 Atl. Rep. 623. 

15. APPEAL AND ERROR— Death of Defendant.—Death 
of sole defendant in error after filing in office of clerk 
of supreme court does not Cause writ to abate.—Mc- 
GOWAN V. BROOKS, Ga., 39 S. E. Rep. 112. 

16. APPEAL AND ERROR -- Denial of Mandamus—Not 
Reviewable.—Order of appellate division, affirming 
order denying mandamus, held not reviewable by court 
of appeals.—PEOPLE jv. COLER, N. Y., 60 N. E. Rep. 
1046. 

17. APPEAL AND ERROR— Dissolution of Injunction.— 
A recital in the record of an appeal from an order par- 
tially dissolving an injunction held conclusive that 
the proceeding for dissolution was in the proper man- 
ner.— WENZEL Vv. MILBORY, Md., 49 Atl. Rep. 618. 

18. APPEAL AND ERROR-—Evidence—Objection.—No 
advantage can be taken of a ruling on the sustaining 
objection to evidence on the ground that objection 
was not sufficiently specific.—AMERICAN MORTG. Co. 
v. Mousse RIVER LIvE-STOCK Co.,N. Dak., 86 N. W. 
Rep. 965. 

19. APPEAL AND ERROR — Excluding Evidence.— 
Where evidence is excluded, it must appear that it 
would have been relevant to make its rejection a 
ground of error.—M4XWELL V. KENT, W. Va., 39S. E. 
Rep. 174. 

20. APPEAL AND ERROR—Final Order.—Order deny- 
ing application of attorneys to determine amvuunt of 
their lien, held ajfinal order inthe special proceed- 
ing, and appealable to the court of appeals.—IN RE 
Kine, N. Y., 60 N. E. Rep. 1054. 

21. APPEAL AND ERROR — Incomplete Record.— 
Where record on appeal is incomplete, a statement in 
the transcript, explaining the condition of the record, 
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is no part thereof.—_HORNBROOK V. HETZEL, Ind., 60 
N.E. Rep. 965. 

22. APPEAL AND ERROR—Instruction—Non-Prejudi- 
cial.—Instruction in ejectment, though objectionable, 
not ground for reversal, where plaintiffcould not have 
been prejudiced.—MAXWELL V. KENT, W. Va., 39S. E. 
Rep. 174. 

23. APPEAL AND ERROR — Justice—Jurisdiction.—An 
appeal does not lie from justice where amount was $1, 
though the constitutionality of a statute was involved. 
—COLLIERY ENGINEER CO. Vv. AMERICAN CAR & FOUN- 
DRY Co., Ind., 60 N. E. Rep. 941. 

24. APPEAL AND ErroR—Parties — Deceased Defend- 
ant.—Supreme court, having acquired jurisdiction of 
writ of error, may compel legal representative of de- 
ceased defendant tu be madea party.—MCGOWAN Vv. 
BROOKS, Ga., 398. E. Rep. 112. 

25. APPEAL AND ERROR— Question of Costs.—A decree 
will not be reversed on a question of costs, where it is 
affirmed in respect to the merits.—SPROULL V. PRATT 
& WHITNEY Co., U.S. C. C. of App., Second Circuit, 108 
Fed. Rep. 963. 

26. APPEAL AND ERROR — Reason of Decision.-—A de- 
cree need not contain any reason for the decision, and 
will be affirmed, though a wrong reason be given 
therein.—BALLARD V. CHEWNING, W. Va., 39S. E. Rep. 
170. 

27. APPEAL AND ERROR—Record — Motions.—Order 
separating the trial of an action will not be reviewed, 
where the motion for the separation was not brought 
into the record.—SKELLEY V. VAIL, Ind., 60 N. E. Rep. 
961. 

28. APPEAL AND ERROR — Record — Presumption.— 
Where clerk certifies that the paper copied as the 
amended complaint is such, the court will so pre- 
sume.—INDIANAPOLIS UNION Ry. Co. Vv. HOULIHAN, 
Ind., 60 N. E. Rep. 943. 

29. APPEAL AND ERROR—Rejection of Plea.—Error in 
rejecting a plea tendered by defendantis harmless, 
where the evidence in support thereof is admitted un- 
der the general issue.—SOUTHERN Ry. Co. v. WILCOX, 
Va., 39S. E. Rep. 144. 

30. APPEAL AND ERROR — Res Judicata.—Where the 
parties and subject. matter are the same, and supreme 
court on prior appeal disposed of the whole matter, it 
is res judicata.—MCALLISTER V. HAMILTON, S. Car., 39 
8. E. Rep. 182. 

31. APPEALS—Part of Order Appealed From.—Unless 
there are special reasons therefor, a part ofan order 
appealed from will not be taken up for consideration 
on a motion in advance of the regular hearing.— 
UNITED STATES V. LEE TEN Tal, U.8.C.C. of App., 
Second Circuit, 108 Fed. Rep. 950. 

32. APPEARANCE—Waiver of Service.—A special ap- 
pearance by defendants to object tothe court’s juris. 
diction over their persons is not a waiver of legal serv- 
ice.—ELLSWORTH TRUST CO. V. PARRAMORE, U.S.C. C. 
of App., Fifth Circuit, 108 Fed. Rep. 906. 

33. BANKRUPTCY — Judgment—Prior to Bankruptcy. 
—Sale of property set apart as exempt on judgment on 
debt created after bankruptcy, held not to devest the 
lien of a judgment prior to bankruptcy, not proven.— 
DOZIER V. MCWHORTER, Ga., 39 S. E. Rep. 106. 

34. BANKRUPTCY—Petition to Recover Preferences.— 
Where a petition in involuntary bankruptcy alleges a 
transfer of property with intentto hinderand delay 
creditors, the solvency of the alleged bankrupt is a 
matter of defense, and the petitioners need not prove 
insolvency.—IN RE WkEsT, U.S. C.C. of App., Second 
Circuit, 108 Fed. Rep. 940. 

35. BANKRUPTCY — Preferences — Judgment.—Judg- 
ment obtained against insolvent within four months 
of bankruptcy is void.—SEVERIN V. ROBINSON, Ind., 60 
N. E. Rep. 966. 

36. BILLS AND NOTBES—Proceeds—Fraudulent Appll- 
cation.—In an action against indorsers on a note, held 
proper to instruct that, if note had been fraudulently 





applied with plaintiff's knowledge, it could not re- 
cover.—GREEVER V. RANK OF GRAHAM, Va., 39 S. E. 
Rep. 159. 

87. BLACKMAIL—Indictment.—Indictment for black- 
mailing must allege the ownership of the property 
atterapted to be extorted.—GREEN V. STATE, Ind., 60 
N.E. Rep. 941. - 

38. BonDs—Misrepresentations.—Obligor of bonds, 
having pleaded that he gave them for land by misrep- 
resentations asto value must preve value at time of 
purchase.—SOUTH ROANOKE LAND Co. V. ROBERTS, 
Va., 39S. E. Rep. 133. 

39. BUILDING AND LOAN ASSOCIATIONS—Usury.—A 
contract requiring the borrower to pay a monthly 
premium and monthly dues, the sum of which exceeded 
the legal rate of interest, is usurious.—SHANNON Vv. 
GEORGIA STATE BUILDING & LOAN ASSN., Miss., 30 
South. Rep. 51. 

40. CARRIERS—Goods—Delivery.—Where a contract 
of shipment between a carrier and shipper does not 
specify the time the goods are to be deliverec tothe 
carrier, the shipper has a reasonable time for their 
delivery.—SOUTHERN Ry. Co. v. WILCOX, Va., 398. E. 
Rep. 144. 

41. CARRIERS — Interstate Shipment — Lllegal.— The 
illegality of a contract for the interstate shipment of 
freight held to prevent the recovery by the shipper 
for a breach thereof.—SOUTHERN Ry. CO. Vv. WILCOX, 
Va., 39S. E. Rep. 144. 

42. CHARITIES—Discretion of Trustees.—Trustees of 
a devise to charitable uses held not vested by tes- 
tator’s will with a discretion as to expending the in- 
come of the fund.—HAYNES v. CARR, N. H., 49 Atl. 
Rep. 638. 

43. CHARITIES—Jurisdiction of Equity.—OCourts of 
equity held to have original and inherent jurisdiction 
over charities, independent of St. 43 Eliz. ch. 4, respect- 
ing charitable uses.—HAYNES Vv. CakRR, N. H., 49 Atl. 
Rep. 638. 

44. CHARITIES — Trust — Indefiniteness.—A trust for 
charitable ases held not invalid because the trustees 
were given powers to devote the income to educa- 
tional purposes.—HAYNES Vv. CARR, N. H., 49 Atl. Rep. 
638. 


45. CHATTEL MORTGAGES—Filing—Time.—A chattel 
mortgage filed on the day of delivery was filed within 
10 days after execution, as required by statute.— 
HORNBROOK V. H&TZEL, Ind., 60 N. E. Rep. 965. 


46. CLERKS OF CouRTS—Duties—Census.—The rights 
and duties of a clerk of the circuit court are not af- 
fected for the balance of his term by reason of a census 
being taken, whereby the population of the county is 
raised above 15,000.—WaTKINS V. VENABLE, Va., 39 8. 
E. Rep. 147. 

47. COLLISIONS—Anchorage Ground.—A steamship, 
anchoring in a harbor outside the anchoring ground, 
held liable for a collision in a fog in the nighttime.— 
THE A. P. SKIDMORE, U.S. D. C., 8. D. (N. Y.), 108 Fed. 
Rep. 972. 


48. COLLISION—Lookouts.—A tug entering a harbor 
in a thick fog in the nighttime held negligent for fail- 
ure to have lookouts on the bows of its bow.—THB 
A. P. SKIDMORE, U.S. D. C.,8. D. (N. Y.), 108 Fed. 
Rep. 972. 

49. CONSTITUTIONAL LAw—Employer’s Liability Act. 
—Employer’s liability act, making railroad companies 
responsible for injuries to employees, the same as to 
strangers, is constitutional. -INDIANAPOLIS UNION Ry. 
Co. v. HOULIHAN, Ind., 60 N. E. Rep. 943. 


50. CORPORATION — Foreign — Service of Process.— 
Jurisdiction is not acquired over a corporation, or- 
ganized under the laws of auother state, by service of 
process in the third state upox an officer of the cor- 
poration there found.—ELLSWORTH TRUSD UO. V. PaR- 
RAMORE, U. 8. C. C. of App., Fifth Circuit, 109 Fed. 
Rep. 906. 
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51. CORPORATIONS—Minority Stockholders.—A bill 
by a minority stockholder, to set aside a conveyance 
made in pursuance of an unlawful conspiracy in 
restraint of trade,and also praying damages under 
the anti-trust act, held multifarious. — METCALF v. 
AMEBICAN SCHOOL-FURNITURE CO., U. 8. C. C., W. D. 
(N. Y.), 108 Fed. Rep. 909. 

52. Costs—Printing—Briefs.—Unless provided for 
by special rule, the cost of printing briefs on appeal 
will not be allowed.—_KURSHEEDT MFG. Co. v. NaDAyY, 
U.8.C.C. of App., Second Circuit, 108 Fed. Rep. 918. 

53. Costs—Retaxing Costs.—Where cause in city 
court, taken to supreme court is afterwards reversed 
by the court of errorrs, the application for the retax- 
ing of the costs in the supreme court must be made in 
the latter court.—STOKES V. SCHLACTER, N. J., 49 Atl. 
Rep. 588. 

54. COUNTIES — County Clerk—Compensation.—The 
county clerk is entitled to such compensation for 
incidental duties required in the sale of land for delin- 
quent taxes as is allowed by Code, ch. 172.—STONE V. 
CALDWELL, Va., 398. E. Rep. i21. ° 

55. COUNTIES—Expert Accountants.— When necessity 
exists, county commissioners may employ expert ac- 
countants to examine the county’s book and collect 
sums found due.—GARRIGUS V. BOARD OF COM’RS OF 
HOWARD County, Ind., 60 N. E. Rep. 948. 

55. CourTs—City Courts.—The general assembly, 
without regard to populationof a city, may establish 
acity court therein, and prescribe for writs of error 
to the supreme court.—HEARD V. STATE, Ga., 39S. E. 
Rep. 118. 

57. CRIMINAL EVIDENCE—‘Reasonable Doubt.”—An 
instruction defining reasonable doubt in a homicide 
case as only requiring the jury to believe conscien- 
tiously, that this testimony, establishes the guilt of 
defendant, is erroneous.—ELLERBEE V. STATE, Miss. 
30 South. Rep. 57. 


58. CRIMINAL LAW—Bills of Exception—Time of Fil- 
ing.—Time beyond the term to file bills of exception 
cannot be granted in criminal cases, except at or 
before the rendition of juadgment.—SraTE v. KIRK, Ind., 
60 N. E. Rep. 939. 


59. CRIMINAL Law—Self.-Defense.—An instruction on 
self-defense in a homicide case, which is based on an 
erroneous assumption that the killing was on sight, is 
erroneous.—ELBERLEE V.ST.TH, Miss., 30 South. Rep. 
57. 

60. CRIMINAL LAW—Trial—Sentence.— Where defend- 
ant pleads guilty, he cannot,on appeal, first object 
that bis sentence was beyond the limits of the law.— 
TOWN COUNCIL OF CROSSHILL V. OWENS, S. Car., 398. 
E. Rep. 184. 


61. DamaGEs—Evidence to Reduce Damages.—Where 
the sole defense tendered by a plea in abatement was 
not sustained, defendant held entitled to participate 
only toreduce the recovery.—FOREMAN SHOE Co. Vv. 
F. M. Lewis, III.,60 N. E. Rep. 971. 


62. DAMAGES—No Pecuniary Damages.— Where there 
was noevidence of pecuniary loss, it was proper to 
direct a verdict for defendant.—PAaULTON v. KEITH, 
R.1., Atl. Rep. 635. 


63. DaMAGES—Telephone Service.—Where plaintiffs 
were to have telephone service for organizing the 
company, held proper for them to show on breach 
what the value of the service would have been to 
them.—ZABEL Vv. NEW STATE TBL. Co., Mich., 86 N. W. 
Rep. 948. 

64. DEEDS—Restrictions.—Where subdivided lots are 
conveyed with restrictions held not to prevent the 
enforcement of the terms of the deeds.—Bacon vy. 
SANDBERY, Mass., 60 N. E. Rep. 936. 

65. DISORDERLY House — Conviction.—Though in- 
dict nent for keeping disorderly house charges divers 
specifisd vices, a conviction fur keeping such house 





to the encouragement of any one of such vices is 
maintainable.—HEARD V. STATE, Ga., 39S. E. Rep. 118. 

66. DivorcE—Adulters—Connivance.—Evidence held 
insufticient to show connivance or acquiescence of the 
husband, precluding divorce for wife’s adultery.— 
Brown v. Browy, N. J. 49, Atl. Rep. 589. 

67. DRaAINs—Mandamus.—Mandamus will not lie to 
compel township trustees to remove bridges obstruct- 
ing the drainage of a water course.—STATE V. BOARD 
OF COM’RS OF Henry County, Ind., 60 N. E. Rep. 939. 

68. EJECTMENT—Deed—Evidence.—A deed conveying 
certain described land is not evidence that grantor 
had any title. —ANNISON CITY LAND CO. Vv. EDMONDSON, 
Ala., 30 South. Rep. 61. 

69. ELEcrions—Contest—Allegation of Fraud.—An 
allegation that certain votes were cast by persons not 
qualified voters not demurrable, because not alleging 
fraud on the part of the election officers.—KELLY v. 
STATE, Miss. 49 South. Rep. 49. 

70. ELECTIONS—Contest—MarkIng Ballot. —The use of 
two crosses, Instead of one, to designate the name of 
the person voted for, does not Invalidate the ballot.— 
KELLY Vv. STATE, Miss., 30 South. Rep. 49. 


71. ELECTION OF REMEDIES—Law or Equity.—Where 
plaintiff is prosecuting an action at law and a suit in 
equity, he may be compelled to elect between the 
two.—FLEMING V. COURTENAY, Me., 49 Atl. Rep. 614. 


72. EMINENT DOMAIN—Right to Trial by Jury.—Const. 
art. 6, § 27, guarantying the right to jury trial, has no 
application to condemnation proceeding.—WIXOM V. 
BrxBy, Mich., 86 N. W. Rep. 1001. 


73. EMINENT DOMAIN—Telegraph Poles -Damages.— 
A landowner may recover damages for the additional 
burden upon the fee caused by the erection of tele- 
graph poles upon a public highway, notwithstanding 
it is a post road of the United States.—K«sTER V. 
WESTERN UNION TEL. Co., U.5.C.C., W. D. (N. Y.), 
108 Fed. Rep. 926. 

74. EMINENT DOMAIN—Verdict—Impeachment.—Evi- 
dence of a member of a jury to determine damages 
for land taken for public purposes, is not admissible 
to impeach the verdict.—W1x0M V. BIxBY, Mich., 86 N. 
W. Rep. 1001. 

75. Equiry—Action—Dismissal.—Equity can dismiss 
an action without prejudice, so that the judgment will 
not operate as a bar.—PRONDZINSKI V. GARBOT,N. D., 
86 M. W. Rep. 969. 

76. Equiry—Answer.—Uader Code, § 3275, an answer 
may be filed at any timejbefore final decree.—SHARITZ 
v. Moyers, Va., 398. E. Rep. 166. 

77. Equiry—Conjectural Relief.—Equitable relief will 
not be granted where any conclusion in favor thereof 
must be conjectural.—DOYLE’sS ADMR. V. BEASLEY, Va., 
39S. E. Rep. 152. 

78. Equiry—Insurance—Life Tenant.—Equity has 
jurisdiction to determine rights of the parties under a 
policy of insurance taker out by the life tenant.— 
Convis v. CITIZENS’ MOT. FIRE INS. CO., Mich., 86 
N. W. Rep. 994. 

79. Equity — Jurisdiction — Adequates Remedy.— 
Equity will not exercise its jurisdiction, where the 
remedy at law igs adequate, unless justice will thereby 
be facilitated.—ANDERSON v. EGGERS, N.J., 49 Atl. 
Rep. 578. 

80. EQuiTy—8ubmission to Jury.—A court of equity 
can submit matters of fact to jury or not, in its discre- 
tion.—BAKER Vv. SAFE-DEPOSIT & TRUST CO., Md., 49 
Atl. Rep. 623. 

81. ESTOPPEL—Preventing Performances of Condi- 
tions—Landlord and Tenant.—An adjoining land- 
owner, preventing performance of a condition in a 
lease, held not estopped, after purchasing a lessor’s 
interest, from asserting the forfeiture.—LAUREL CREEK 
CoaL & COKE CO. Vv. BROWNING, Va., 39 S. EH. Rep. 156. 

82. ESTOPPEL — Validity of Bond — Questioning.— 
The failure of the sureties on a bond to raise the 
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question of the validity thereof, held not to estop them 
from pleading non est factum to defeat liability.— 
REPASS V. RICHMOND, Va., 39 S. E. Rep. 160. 

83. EVIDENCE.—For breach of warranty against 
breaking, it was error to admit evidence that machine 
did not work properly.—DOWaAGIAc MFG. Co. v. CoR- 
BIT, Mich., 86N. W. Rep. 954. 

84. EvVIDENCE— Bonds— Other Deputies.—Evidence is 
not admissible, in an action on a bond of a deputy 
treasurer, as to bonds given by other deputies.—RE- 
PASS V. RICHMOND, Va., 39S. E. Rep. 160. 

85. EvVIDENCE—Burden of Proof—Interveners.—Fil- 
ing plea by interveners denying plaintiff’s allegations 
held not to relieve plaintiff of the burden of establish- 
ing his right to recover.—EASTMORE V. BUNKLEY, Ga., 
39S. E. Rep. 105. 

86. EvIDENCE—Corroboration— Witnesses.— Evidence 
of statements made by a surety on a bond priorto the 
institution of suit thereon held not admissible to eor- 
roborate his testimony.—REPASS Vv. RICHMOND, Va., 39 
S. E. Rep. 160. 

87. EVIDENCE—Fragments of Deeds.— Fragments of a 
deed held admissible, in connection with parol proof 
that missing portion could not be founnd.—ANNISTON 
City LAND Co. v. EDMONDSON, Ala., 30 South. Rep. 61. 

88. EVIDENCE — Interrogatories — Former Trial.— 
Where plaintiff dismisses action and brings another, 
answers to the interrogatories returned while first ac- 
tion is pending held admissible on trial of second 
action.—RADFORD V. GEORGIA & A. R. Co., Ga., 39S. 
E. Rep. 108. 

89. EVIDENCE—Lost Deed.—Record of a deed held in- 
admissible until proof that the original is not in pos- 
session or under control.—AMERICAN MoRTG. Co. v. 
Mouse RIVER LIVE-STOCK Co., N. D., 86 N. W. Rep. 
965. 

90. EVIDENCE—Res Gestz#—Correspondence.—Corre- 
spondence between the parties to a contract after its 
execution is not admissible in an action thereon as a 
part of the res geste.—SOUTHERN Ry. Co. v. WILCOX, 
Va., 39S. #. Rep. 144. 

91. EVIDENCE—Stipulation in Court.—A stipulation 
of counsel, made in open court and taken down by the 
stenogrepher at a former trial, is admissible in evi- 
dence on a new trial of the same cause.—GALLAGHER 
v. MCBRIDE, N. J., Ati. Rep. 582. 

#2. EXECUTION—Enbjoining—Sale by Vendee.—A bill 
by vendee to enjoin a sale of goods under execution 
against the seller, which does 1 ut show sale was prior 
to defendant’s judgwent is not sufficient.—WENZEL V. 
MILBORY, Md., 49 Atl. Rep. 618 


92. EXECUTION—Payment to Sheriff.—Payment to 
sheriff on levy on account after fraudulent assign- 
ment of the account, held a discharge of the debt.— 
FABER V. WAGNER, N. Dak., 86 N. W. Rep. 963. 


94. EXECUTORS AND ADMINISTRATORS—Care of Testa- 
trix—Recompense.—Where complainants supported 
testatrix for years on her ffaudulent pretense of des- 
titution, they were entitled to be recompensed.— 
ANDERSON V. EGGERS, N. J., 49 Atl. Rep. 578. 


95. EXECUTORS AND ADMINISTRATORS— Distribution— 
Enforcement.—Where title to devises did not pass to 
beneficiaries until executor had assented thereto, 
they should not recover property from him without 
alleging assent or refusal to assent.—LESTER V. STE- 
PHENS, Ga., 39 8. E. Rep. 109. 


96. EXECUTORS AND ADMINISTRATORS — Sale — Pur- 
chase by Administrator.—Statute declaring a pur- 
chase of land by an administrator at his own sale to 
be void should be construed to mean voidable only. 
—VEEDER V. MCKINLEY-LANNING LOAN & TRUST CoO., 
Neb., 86 N. W. Rep. 982. 

97. EXECUTORS AND ADMINISTRATORS — Sale — Pur- 
chase by Administrator.—An administrator, author- 
ized to seli land belonging to the estate, cannot be- 
come a purchaser in his own right.—VEKDER V. 





MCKINNEY LANNING LOAN & TRUST CO., Neb., 86N. W. 
Rep. 982. 

98. FacTORS—Lien—Possession.—Factor’s lien, given 
by Rev. Codes, § 4886, held dependent on possession of 
the property.—ROSENBAUM v. HAYES, N. Dak., 86 
N. W. Rep. 973. 

99. Facrors—Receipt of Good—Sunday.—The fact 
that a factor acquired possossion of sheep on Sunday 
will not defeat his possession or lien.—ROSENBAUM V. 
HAYEs, N. Dak., 86 N. W. Rep. 973. 

100. FEDRAL CouRTS — Jurisdiction — Objection.—A 
federal court cannot entertain a purely equitable 
defense in an action in ejectment, and the matter be- 
ing jurisdictional, the court is bound to take notice 
of it.—MULQUEEN V. SCHLICHTER JUTE CORDAGE Co., 
U.S.C. C.,E. D. (Pa.), 109 Fed. Rep. 931. 

101. FEDERAL CouRTs — Pleading — Amendment. — 
A federal court will permit an amendment of a com- 
plainant in an action at law before answer, introduc. 
ing (an additional cause of action.—OLIVER v. RAyY- 
MOND, U.S.C.C., E. D. (Wis.), 108 Fed Rep. 927. 

102. FIRE INSURANCE— Forfciture—Misstatements.— 
Where owner of life estate insured the premises and 
stated that she was the owner thereof, held not to 
render the policy void.—CONVIS Vv. CITIZENS’ MUT. 
FIRE Ins. Co.. Mich., 86 N. W. Rep. 994. 

103. FIRE INSURANCE—Waiver.—Written assent to a 
sale of the property is waived by company subse- 
quently recognizing the policy in force.—STUART V. 
RELIANCE Ins. Co., Mass., 60 N. E. Rep. 929. 

104. FRAUDS, STATUTE OF—Agreement to Reconvey.— 
A parol agreement to reconvey real estate held within 
the statute of frauds,and not to create an express 
trust in favor of the grantor.—VEEDER V. MCKINLEY- 
LANNING LOAN & TRUST CO., Neb., 86 N. W. Rep. 982. 

105. FRAUDULENT CONVEYANCE—Account—Tranfer,— 
Transfer of threshing account and statutory lien, 
while good between the parties, held void as to execu- 
tion creditors of assignor.—FABER V. WAGNER, N. Dak., 
86 N. W. Rep. 963. 

106. FRAUDULENT CONVEYANCE — Declarations of 
Grantor.—Declarations of the grantor after the con- 
veyance, in the absence of the grantee, held properly 
excluded.—SKELLEY V. VAIL, Ind., 60 N. E. Rep. 961. 

107. FRAUDULENT CONVEYANCES—Intent.—Intent to 
defraud creditors must appear on face of deed, that 
court may declare it fraudulent per se.—BALLARD V. 
CHEWNING, W. Va., 398. E. Rep. 170. 

108. GIFTS—Declaration of Husband.—Declarations 
of husband while free from debt held admissible to 
prove gift to the wife.—FirsT NaT. BANK v. HOLLAND, 
Va., 39S. E. Rep. 126. 

109. GiFTs—Husband to Wife — Dividend.—Gift by 
husband to wife of stock held not affected by the fact 
that he continued to draw the dividends.—FIR8T NAT. 
BANK Vv. HOLLAND, Va., 398. E. Rep. 126. 


110. GUARDIAN AND WARD — Personal Liability. — 
Where a guardian gave a personal order for goods ex- 
pecting to pay for them as guardian, such fact did not 
relieve him of personal liability.- GALLAGHER V. Mc- 
BRIDE, N. J., 49 Atl. Rep. 582. 


111. HEALTH.—Although abatement of nuisance by 
board of heaith may affect a suit pending, no ground 
for interference with the board of health.—SIrong v. 
HEATH, Mass., 60 N. E. Rep. 975. 


112. HigHways—Open to travel—Evidence.—Wagons 
passing overa highway insufficient to show that it 
was open to public travel.—COMPTON v. INHABITANTS 
OF TOWN OF KEVERE, Mass., 60 N. E. Rep. 931. 

113. HOMICIDE — Self-Defense. — An instruction on 
self-defense, that the danger must have been so urgent 
that there was no reasonable mode of escape, except 
to take the life of deceased, held erroneous.—KLLER- 
BEE V. STATE, Miss., 30 South. Rep. 57. 

114. HUSBAND AND WiF# — Conveyance to Wife.— 
Where real estate isconveyed by a husband to wife 
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without consideration, the presumption is that the 
parties intended the conveyance as a gift.—VEEDER V. 
MCKINLEY-LaNNING LOAN & TRUST CO., Neb., 86N. W. 
Rep. 982. 

115. HUSBAND AND WIFE—Deed to Husband.— Where 
a deed to a married woman and her husband recited 
that she wasatenant incommon with the grantors, 
no title vested inthe husband.—SHAKITZ V. MOYERS, 
Va., 398. E. Rep. 166. 

116. INJUNCTION — Interlocutury Decree — Appeal.— 
Under section 7 of Act March 3, 1891, an appeal does not 
lie from an interlocutory decree denying an injunc- 
tion. — WESTERN ELECTRIC Co. v. WILLIAMS-ABBOTT 
ELECTRIC Co., U. 8. C.C. of App., Sixth Circuit, 108 
Fed. Rep. 952. 

117. INJUNCTION — Nuisance — Removal.—Failure to 
object tothe construction of a nuisance held notto 
estop a party injured thereby from maintaining in- 
junction to compel its removal.—TOWNSEND Vv. EP- 
STKIN., Md., 49 Atl. Rep. 629. 

118. INJONCTION—Motion to Dissolve.—Where a mo- 
tion to dissolve an injunction is heard ona bill and 
answer, and the latter denies all the facts stated in the 
bill, the injunction will be dissolved.—WENZEL V. 
MILBURY, Md., 49 Atl. Rep. 618. 

119. INSURANCE — Change of Beneficiary.—Assign- 
ment ofa life policy by insured with consent of in- 
surer held a sufficient change of beneficiary.—ATLAN- 
TIc Mut. LIFE Ins. CO. V. GANNON, Mass., 60N. E. 
Rep. 933. 

120. INTOXICATING LiQuORS—Hotel—Keeping Bar.— 
A hotel keeper who keeps a bur in a room which can- 
not be seen from the street, is guilty of a misde- 
meanor.—PEOPLE V. WHITE, Mich., 86 N. W. Rep. 902. 

121, JUDGES — Disqualification — Relationship. — A 
judge held not disqualified because related within the 
sixth degree.—EX PARTE KREBS, S. Car., 39S. E. Rep. 
181. 


122. JuDGES—Special—Quo Warranto.—Under Ann. 
Code 1892, § 922, a special judge has no jurisdiction of a 
quo warranto proceeding in vacation.—KELLY V. 
STATE, Miss., 30 South. Rep. 49. 


123. JUDGMENT—Limitations.—Four years’ possession 
of land, which will devest lien of judgment under 
Civ. Code, § 5355, must be during atime when judg- 
ment could be lawfully enforced.—DOZIER v. Mc- 
WHORTER, Ga., 398. E. Rep. 106. 


124. JUDGMENT—Parties not of Record—Conclusive- 
ness. — One who promotes and controls an action 
through counsel is concluded by the judgment al- 
though not a party to the record.—_HAUKE Vv. COOPER, 
U.S.C. C. of App., Fifth Circuit, 108 Fed. Rep. 922. 


125. JUDGMENT—Res Judicata. — Judgment of su- 
preme court affirming, because of equal division, 
judgment below, held res judicata.— MCALISTER V. 
HAMILTON, S. Car., 39S. E. Rep. 182. 


126. JuRY.—Taking Case from Jury.—A defendant, 
who, by conceding a prayer, admits that the case was 
for the jury, cannot ask to withdraw the case from the 
jury.—PHILADELPHIA & B.C. R. CO. v. HOLDEN, Md., 
49 Atl. Rep. 625. 


127. Lis PENDENS—Substitution.— Purchaser pendente 
lite is entitled, on becoming a party to the action, to 
be substituted to his grantor’s position.—SHARITZ V. 
MOYERS, Va., 398. E. Rep. 166. 


128. MANDAMUS—Connecting Error of Trial Court.— 
Mandamus willnot lie to compel the correction of an 
error made by a court in construing the opinion of an 
appellate court.—JAMES V. CENTRAL TRUST CO., U.S. 
C. C. of App., Fourth Circuit, 108 Fed. Rep. 929. 


129. MASTER AND SERVANT— Employer’s Liability 
Act.—Railroad corporation held responsible for inju- 
ries to employees through negligence of locomotive 
engineers the same as to strangers.—INDIANAPOLIS 
Unton Ry. Co. Vv. HOULIHAN, Ind., 60 N. E. Rep. 943. 





130. MASTER AND SERVANT — Fellow-Servants. —A 
foreman of water supply running free on an engine, 
between stations, is a fellow-servant of the engineer, 
and cannot recover from the raiload company for an 
injury caused by the negligence of such engineer.— 
LOUISVILLE & N. R. Co. v. STUBER, U.S. ©. C. of App., 
Sixth Circuit, 108 Fed. Rep. 934. 

131. MECHANICS’ LIENS — Other Realty — Enforcing 
Lien.—In order that a contractor may enforce lien on 
other reality of the same owner which may be bene- 
fited, he must clearly identify it by evidence.—EAstT- 
MORE V. BUNKLEY, Ga., 39S. E. Rep. 105. 

132. MILITIA — Mandamus — Military Board. — Man- 
damus will not lie to compel military board to pay for 
services at militia courts-martial.—SIMON v. MILITARY 
BOARD,OF VIRGINIA, Va., 39 8. E. Rep. 125. 

133. MUNICIPAL CORPORATIONS — Advertising City— 
Cost.—Charter of city held not to authorize appoint- 
ment of an officer to represent the city in a general 
way as aresort before the people at large.—POTTS V. 
CITY oF Cape May, N. J., 49 Atl. Rep. 584. 

134. MUNICIPAL CORPORATIONS—City Councilman— 
Recovery from City.—Laws prohibiting councilman 
from contracting with city do not prevent him from 
recovering for injuries from defective highway.—CITY 
OF DANVILLE V. ROBINSON, Va., 39 S. E. Rep. 122. 

135. MUNICIPAL CORPORATIONS — Contracts—Award- 
ing.—In reviewing award of city contract, the court 
will only inquire into the good faith of the city.—RYAN 
v. CITY OF PATERSON, N. J., 49 Atl. Rep. 587. 

136. MUNICIPAL CORPORATIONS — Debt-Incurring 
Power.—The purchase by a municipal corporation of 
land subject to mortgages in excess of its debt-incur- 
ring power will be enjoined.—BROWNE v. CITY OF 
Boston, Mass., 60 N. E. Rep. 934. 

187. MUNICIPAL CORPORATIOES— Defective Sidewalk. 
—One injured by defect in sidewalk held not charge- 
able with notice thereof because he is a councilman.— 
CITY OF DANVILLE Vv. ROBINSON, Va., 39 S. E. Rep. 122. 

188. MUNICIPAL CORPORATIONS—Extension of City.— 
A notice for the propesed extension of a city held to 
have been sufficiently published under Burns, Rev. St. 
1894, § 3659.—OITY OF BLOOMINGTON v. DUNN, Ind., 60 
N. E. Rep. 958. 


139. MUNICIPAL CORPORATIONS—Franchise—Forfeit- 
ure.—Where money is forfeited to a city for a failure 
to comply with a franchise, a donation thereof to 
another company, completing the work of the first 
company, was unconstitutional.—ADAMS Vv. JACKSON 
ELEC. RyY., Ligut & POWER Co., Miss., 30 South. Rep. 58, 


146. MUNICIPAL CORPORATION—Obstruction in Street. 
—Facts held to showthat an ordinance authorizing 
the construction of a passageway over a street was 
void, because permitting the obstruction of the street 
for private use.—TOWNSEND V. EPSTEIN, Md., 49 Atl. 
Rep. 629. 


141. MUNICIPAL CORPORATIONS—Paving Material.— 
A city may select such quality ofmaterial for its pave- 
ments as, in the honest exércise of discretion, it may 
require.—RYAN Vv. CITY OF PATERSON, N. J., 49 Atl. 
Rep. 587. 

142. MOTUAL BENEFIT SOCIETIES—Expense Fund—Di- 
version.—Appointment of a member, with right to par- 
ticipate in a special dividend, held not void as divert- 
ing the expense fund for private gain.—MULLER Vv. 
STATE LIFE INS. CO., Ind., 60 N. E. Rep. 985. 


143. NATURAL GAS—Turning off Gas.—Act of turning 
offa valve belonging to a person furnishing gas to 
consumers without consent of the owner is unlawful. 
—STATE V. MOORE, Ind., 60 N. E. Rep. 955. 


144. NEGLIGENCE — Children—Dangerous Condition 
of Premises.—Acqulescence in permitting children up- 
on premises held not to render proprietor liable for 
injuries caused;by dangerous condition thereof.— 
FORMALL V. STANDARD,OIL Co., Mich., 86 N. W. Rep. 
946. 
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145. NEGLIGENCE—LOook and Listen.—Where the view 
of a traveler on approaching a crossing is obstructed, 
he is negligent in going on the track without stopping 
looking, and listening.— PHILADELPHIA & B. C. R. Co. 
Vv. HOLDEN, Md., 49 Atl. Rep. 625. 

146. NEGLIGENCE—LOook and Listen.— Failure of one 
riding in a closed carriage on a dark night to look and 
listen for an approaching electric car at a crossing 
held negligence.—WARREN V. BANGOR, O. & O. T. Ry. 
Co., Me., 49 Atl. Rep. 609. 

147. NEGLIGENCE—Proximate Cause.—Negligence in 
making an opening in the inclosure of a race track, 
held the proximate cause of an injury received froma 
runaway horse esceping through such opening.— 
WINDELER V. RUSH CO. FAIR A8SSN., Ind., 60 N. E. Rep. 
954. 

148. NEW TRiaL—Remarks of Counsel.—Where re- 
marks of counsel were harmless, the verdict will not 
be set aside therefor, though they were improper.— 
CHRISTENSEN V. LAMBERT, N. J., 49 Atl. Rep. 577. 

149. NOVATION—Acceptance of Collateral.—Where a 
bank, having discounted notes for a receiver, ac- 
cepted his certificates as collateral, held, that the ac- 
ceptance bythe bank of such certificates was not a 
novation.—STATE BANK Vv. DOMESTIC SEWING MACH. 
Co., Va., 39S. E. Rep. 141. 

150. NUISANCE — Obstructing Light.—Passageway 
connecting buildings on opposite sides of the street, 
so asto shutout the light from adjacent premises, 
held a nuisance.—TOWNSEND V. EPSTEIN, Md., 49 Atl. 
Rep. 629. 

151. OFFICERs— Compensation — Enlargement.—Act 
of legislature, extending territory from which swamp 
lands might be s ‘lected for services rendered, held not 
invalid, as an enlargement of compensation, under 
Const. §2l1, art. 4.—-OLDS v. COMR. OF STATE LAND 
OFFICE, Mich., 86 N. W. Rep. 956. 

152. PARTITION—Distribution.—In partition of land 
conveyed toa father for his wife’s benefit, held, that 
the lands belonged to the father and should be parti- 
tioned among all his children.— KtisTER V. KEISTER, 
Va., 39S. E. Rep. 164. 

153. PATENTS — Injunction—Dealing in Article.—A li- 
censee under a patent cannot enjoin another, who is 
not a party tothe contract, from dealing in the 
patented article, where the suit is not one for infringe- 
ment.—JOHNSON V. SEAMAN, U. S.C. C. of App., Third 
Circuit, 108 Fed. Rep. 951. 

154. PATENTS— Rehearing — New Evidence.—Rehear- 
ing granted, after interlocutory decree sustaining 
patent, to admit newly-discovered evidence.—JOHN 
R. WILLIAMS CO. v. MILLER, DURRUL & PETERS MFG. 
Co.,U. 8. C. C.,8. D. (N. J.), 108 Fed. Rep. 967. 

155. PAuPERS—Evidence — Voting and Taxation.— 
Voting and taxation held of much stronger proof to 
prevent gaining of pauper settlement than when of- 
fered to establish one.—INHABITANTS OF MONROE vy. 
INHABITANTS OF HAMPDEN, Me., 49 Atl. Rep. 604. 


156. PUBLIC LAaNnDs—Survey — Conclusiveness.—The 
survey fixing line of Lake Erie between a tract of 
swampy land and the lake is conclusive that such 
land is not a part of the lake bed.— BROWN V. PARKER, 
Mich., 86 N. W. Rep. 889. 

157. QUIETING TITLE — Pexceable Possession.—To 
maintain billto quiet title, complainant’s possession 
must be peaceable and under claim of ownership.— 
BRAND V. UNITED STATES.CAR CO., Ala., 80 South. Rep. 
60. 

158. QUIETING TITLE -Sufficient Possession.—Posses- 
sion, to authorize bilito quiet title, is sufficient when 
the land is put to such use as it is reasonably adapted 
to.—BRAND V. UNITED STATES CAR CO., Ala., 30 South. 
Rep. 60. 

159. QUIETING TITLE — Undue Influence.—Cross-bill 
alleging undue influence in obtaining deed to plaint- 
iff, in an action to quiet title, held to state a cause of 
action.—CURTIS V. BURNS, Ind., 60 N. E. Rep. 963. 





160. QUO WARRANTO — ‘‘ Public Office.”—The office of 
assessor ofthe city of Vicksburg isa “public office,” 
so that aquo warranto proceeding totry the right to 
such office may be tried in vacation.— KELLY v. STATE, 
Miss., 30 South. Rep. 49. 

161. QUO WARRANTO — Title to Office.— Quo warranto 
granted where relator claims title to office, which will 
not expire for morethan four years, and no incon- 
venience to the public can result.—WATKINS V. 
VENABLE, Va., 398. E. Rep. 147. 

162. QUO WaRRANTO—Usurper in Office.—Code, ch. 
145, does not make a writ of quowarranto applicable 
only where the incumbent is a mere usurper without 
color of title. —WATKINS V. VENABLE, Va., 39S. E. Rep. 
147. 

163. RAILROADS—Equipment Notes—Sale.—A seller of 
equipment taking notes and retaining title, till full 
payment onthe foreclosure of mortgage is entitled to 
retake the property, orto a first lien thereon, where 
mortgagee electsto retain it.—METROPOLITAN TRUST 
Co. v. RAILROAD EQUIPMENT Co.,U. S.C. C. of App., 
Sixth Circuit, 108 Fed. Rep. 913. 


164. RAILROADS—Failure to Give Signal.—In an ac- 
tion for injuries received at a private crossing, failure 
to signal at a public crossing held not udmissible as 
reflecting on plaintiff's contributory negligence.— 
PHILADELPHIA, ETC. R. CO. V. HOLDEN, Md., 49 Atl. 
Rep. 625. 

165. REMOVAL OF CAUSES — Defendant’s Privilege— 
Waiver.—The right of defendant to be sued only in the 
district where either he or the plaintiff resides is a per- 
sonal privilege, which he alone can assert, and which 
he waives by removal.—EMPIRE MIN. CO. V. PROPEL- 
LER TOW BoaT Co. OF SAVANNAH, U. 8. 0.C., D. (S. 
Car.), 108 Fed. Rep. 960. 

166. REMOVAL OF CAUSES — Federal Question—Plead- 
ing.—To authorize the removal of a cause, on the 
ground that it involves a federal question, such fact 
must appear from the plaintiff's pleading; the want 
cannot be supplied by a statement in the petition for 
removal.—Mayo Vv. DucKKERY, U. 8. C.C., E. D. (N. 
Car.), 108 Fed. Rep. 897. 

167. REMOVAL OF CausES—Suit Against United States 
Marshal.—A United States marshal, sued for trover in 
a state court bya cit zen of the same state, for the 
seizure of property under process issued by a district 
court in a private suit, cannot bave the cause removed 
into the circuit court by certiorari.-MAYO V. DOCKERY, 
U.S.C. C., E. D. (N. Car.), 108 Fed. Rep. 897. 


168. SALES — Breach of Contract — Evidence.—In an 
action for breach of contract to purchase plaintiff's 
machines to supply trade, evidence as to number of 
another make sold by defendants held properly ex- 
cluded.—DoOWaAGIAC MFG. Co. v. CORBIT, Mich., 86N. 
W. Rep. 954. 


169, SALES — Fquipment Notes.—A contract under 
which equipment is delivered to a railroad company, 
which is to become the owner on payment of the last 
of a series of notes given the seller, although denom- 
inated a “lease,” is in legal effect a sale.—METROPOL’ 
ITAN TRUST CO. v. RAILKOAD EQUIPMENT CO., U. 8. C. 
C. of App., Sixth Circuit, 108 Fed. Rep. 913. 


170. SALVAGE — Fraud of Master — Wrecker.—The 
fraudulent conduct of a master wrecker will not work 
a forfeiture of all right to compensation on the part of 
other employees.—THE GOv. AMES, U.S. C.C. of App., 
Fifth Circuit, 106 Fed. Rep. 969. 

171. SCHOOLS AND SCHOOL DISTRICTS—Teacher— Con- 
tract.—A contract to teach, entered into between a 
school trustee and a teacher in good faith, held valid 
and binding.—RUMBLE v. BARKER, Ind., 60 N. E. Rep. 
956. 

172. SHIPPING — Breach of Charter Party.—Where 
breach of charter party of vessel did not take place in 
the stute of Washington, and defending vessel was 
never within the jurisdiction of that state, no lien is 
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created by its laws.—THE UNIVERSE, U. 8. D.C., D. 
(Oreg.), 108 Fed. Rep. 968. 

173. SHIPPING—Maritime Liens State Authority.—A 
state legislature has no authority to create maritime 
liens.—THE UNIVERSE, U.S. D. C., D. (Oreg ), 108 Fed. 
Rep. 968. 

174. SHIPPING—Ten Days’ Notice of Loss—Reason- 
able Regulation.—A provision ofa blil of lading re- 
quiring notice of any claim for loss or injury to the 
goods to be given within 10 days after such loss or in- 
jury is known tothe shipper is reasonable and valid. 
—THE ARCTIC BIRD, U.S. D. C., N. D. (Cal.), 109 Fed. 
Rep. 167. 

175. STATES—Governor — Employment of Counsel.— 
The governor has no authority to employ counsel at 
the expense ofthe state to assist in drafting laws.— 
CAHILL Vv. BOARD OF STATE AUDITORS, Mich., 56N. W. 
Rep. 950. 

176. STATUTES-Jvint Resolution.—A joint resolu- 
tion held not invalid as attempting what could be ac- 
complished only by a bill.—OLDS V. CoMRS. OF STATE 
LAND OFFICE, Mich., 86N. W. Rep. 956. 

177. SUBROGATION—Paying Off Incumbrance.—Un- 
derstanding that one paying off incumbrances shall 
hold the land as collateral does not subrogate such 
person tothe jien of the incumbraneers.—MCGOWAN 
v. BROOKS, Ga., 398. EK. Rep. 115. 

178. TAXATION—Misdescription—Collector’s Return. 
—Entire omission to describe land in collector’s re- 
turn held fatal to the validity of a tax sale.— BURGESS 
v. Rc BINSON, Me., 49 Atl. Rep. 606. 

17). TAXATION — Receipt — Misd« scription.—Where 
plaintiff paid her taxes, and the tax collector gave 
her areceipt misdescribing the property, which was 
afterwards sold forthe taxes, the tax title will be set 
aside.—VERRET V. BORRIKS, Miss., 30 South. Rep. 60. 

180. TAXATION — Tax Deed.—A judgment debtor, 
whose land has been sold on execution, cannot make 
a valid title to his wife undera tax deed, paid for 
with his own money.—BURGESS Vv. ROBINSON, Me., 49 
Atl. Rep. 606. 

181. TAXATION - Tax Sale—Notice.—Applicant to pur- 
chase land bought in by commonwealth for taxes held 
not freed from duty to give notice to trustee and ben- 
eficiary, though deed of trust is not properly indexed. 
—VIRGI*IA BLDG, & LOAN CO. V. GLENN, Vua., 39 S. E. 
Rep. 136. 

182. ToRTS—Right of Arrest.—Where an officer had 
entered the outer door of a theater, held proper to di- 
rect a Verdict for defendantin an action for the man- 
ager’s refusal to permit himto servea writ on an 
actor therein.—PAULTON Vv. Keiru, R. 1., 49 Atl. Rep. 
635. 

183. TRIAL—Ans wers—Not Responsive.—Answers of 
a witness not responsive to the question may be 
stricken out.—SKKLLEY V. VAIL, Ind., 60 N. E. Rep. 961. 

184. TrRiAL—Directing Verdict.—Where facts, as well 
as their bearing upon the injury of an employee, were 
in issue, and the evidence was conflicting, the court 
properly declined to direct a verdict.—M&#XICAN CENT. 
Ry. Co. v. Conway, U.S. C. UC. of App., Fifth Circuit, 
108 Fed. Rep. 982. 

185. TRtaAL—lInstructions.- Failure to instruct as to 
matters already covered held not error.—GREEVER V. 
BANK OF GRAHAM, Va., 398. E. Rep. 150. 

186. TRIAL—Iastructions— General Exceptions.—Gen- 
eral exceptions to an instruction held insufficient to 
raise the question of its inconsistency with other in- 
structions given.—MATTHEWS Vv. CLOUGH, N. H., 49 
Atl. Rep. 637. 

187. TRIAL—Objection to Evidence.—Where evidence 
was objected to, objection need not be repeated, where 
other evidence of the same kind is offered.—AMER'CAN 
Morte. Co. v. MouSE RIVER LIVE-STOCK CO., N. Dak., 
86 N. W. Rep. 965. 

188. TrousTs—Resulting Trust—Burden of Proot.— 
The burden is on one claiming a resulting trust to es- 








tablish the facts.—VEEDER V. MCKINLEY-LANNING 
LOAN & TRUST CO., Neb., 86 N. W. Rep. 982. 

189. TURNPIKES AND TOLL ROADS- Contract to Muke 
Bridge.—A railroad company, required to construct a 
turnpike bridge over its rigttt of way, held not re- 
quired toreconstruct bridge to enable the operation of 
an electric railway thereon.—WEST SHORE R. Co. v. 
BERGEN TURNPIKE Co., N. J., 49 Atl. Rep. 578. 


190. UsuRY — Payment in Foreign State.—A stipula- 
tion ina loan contract that payment was to be made 
in a foreign state will not take the contract out of the 
operation of the laws of the state.—SHANNON V. 
GEORGIA STATE BLDG. & LOAN AS8SN., Miss., 30 South. 
Rep. 51. Fe 

191. USURY— Renewal Note Excluding Usury.—The re- 
newal by a new note of a usurious note, but exclud- 
ing all the usury, renders the contract binding on the 
maker.—VERMEULE V. VERMEULE, Me., 49 Atl. Rep. 
608. 

192. WILLS—Advancements.—The sum shown by a 
testator’s account with each one of his children held 
to bethe amount to be charged againstthem as ad- 
vancement.—BAKER Vv. SAFE-DEPOSIT & TRUST CO., 
Md., 49 Atl. Rep. 623. 

193. WILLS—Bequest by Interest in Estate.—A will 
bequeathing testutrix’s interest inthe estate of her 
mother will not include property inherited by testa- 
trix from her sister.—IN RE TILLINGHAST, R. L., 49 Atl. 
Rep. 634. 

194. WILLS — Capacity — Religious Belief.—Evidence 
of religious belief held admissible as tending to show 
testator’s mental incapacity to make a_ will.— 
BRASHEARS V. ORME, Md., 49 Atl. Rep. 620. 


195. W1ILLS—Construction.—A writing, executed as 
required ofa will, providing for payment for care dur- 
ing deceased's last sickness, to be collected out of his 
estate, held to be a will.—FERRIS V. NEVILLE, Mich., 
86 N. W. Rep. 960. 

196. W1LLs—Construction — Intent.—Intent of testa- 
tor in construing will must prevail, if consistent with 
rules of law.—IN RE WOODWARD’S ESTATE, Minn., 86 
N. W. Rep. 1004. 

197. WiLtLs—Contest—Charging Jury.—Arraying con- 
testant’s witnesses against those of proponent, in 
charging the jury as to the capacity of testatrix, held 
erroneous.—SPENCER V. TERRY'S ESTATB, Mich., 86N. 
W. Rep. 998. 

198. WILLS — Devise to Mother and Children.—Will 
providing that niece hold land independently of her 
future husband and transmit it to her children, vests 
a life estate in niece, with remainder in children.— 
SHANNON Vv. BONHAM, Ind., 60 N. E. Rep. 951. 

199. WILLS—Power to Convey Fee.—Devise con- 
strued to give widow of testator powerto convey a 
fee.—SAWIN V. CORMIER, Mass., 60 N. E. Rep. 936. 

200. WiLLS—Revocation in Void Will.—Where an in- 
strument purporting to be a last will is adjudged void, 
a clausetherein revoking all former wills is ineffectual. 
—LYON V. DADA, Mich., 86 N. W. Rep. 946. 

201. W1LLs—Specific Devise.—Provision in will, recit- 
ing thatthe testatrix may be entitled to a certain in- 
terest in the estate of a deceased pereon, and devising 
the entire interest, constitutes a specific devise.—IN 
RE TILLINGHAST, R.I1., 49 Atl. Rep. 634. 

202. WILLS—Time from which Will Speaks.—Words 
in will descriptive of objects of a gift refer to the 
death of testator, and not to date of will.—IN RE 
Woopwakp's EstTaTE, Minn., 86N. W. Rep. 1004. 

203. WILLS—Trustee - Beneficiary.—It is no objection 
to a trust created by will that the trustee is also a ben- 
eficiary thereunder.—SUMMERS V. HIGLEY, IIl.,60N. 
E. Rep. 969. 

204. WITNESSES — Defendant—Testimony in Own Be- 
half.—A conviction of defendant, compelled to testify, 
on his own testimony, will be set aside.—Town Coun- 
CIL OF CROSSHILL V. OWENS,S. Car., 39S. E. Rep. 184. 








